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IN THE HIGH COURT OF SOUTH AFRICA 

(WESTERN CAPE DIVISION, CAPE TOWN) 

 

CASE NUMBER:          A342/2014 

DATE:           9 SEPTEMBER 2016 5 

 

In the matter between: 

 

TRI-OPTICS CC T/A WOLFE ELEKTRIES    1s t  Appel lant 

ALTHEA WOLFE-COOTE                                    2n d Appel lant 10 

MATHEW WOLFE-COOTE                                   3 r d  Appel lant 

and 

LIONEL GERICKE                  Respondent 

 

EX TEMPORE JUDGMENT 15 

 

ROGERS J :  

 

[1]   We have before us an appeal against  an order f rom the 

court  a quo  in  which the magistrate made a declarat ion in 20 

terms of  s 65 of the Close Corporat ions Act  69 of  1984 

deeming the f i rst respondent,  which I  shal l  refer to as the 

c lose corporat ion,  not  to be regarded as a c lose corporat ion in 

regard to i ts r ights and obl igat ions and upholding an 

appl icat ion against  a l l  three of  the present appel lants,  the 25 
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ef fect of  which was to make the second and th ird appel lants 

( the second and th ird respondents a quo) personal ly l iable for 

a judgment which the present respondent ( the appl icant  in the 

court  a quo) had obtained against  the c lose corporat ion on 25 

June 2012 for R74 447. 5 

 

[2]   Mr Claasens appeared th is morning for the second and 

th ird appel lants and Mr Fergus for the respondent. 

 

[3]  The second appel lant ,  to whom I  shal l  refer by her f i rst 10 

name Althea, was at  a l l  mater ia l  t imes the sole member of  the 

c lose corporat ion.  The th ird appel lant ,  to whom I  shal l  refer to 

as Mathew, is her son and the person who according to the 

appel lants has conducted the business with which are 

concerned, Wolfe Electr ical ,  s ince about March 2011. 15 

 

[4]   Very br ief ly,  the facts are that  the respondent,  to whom I 

shal l  refer as Gericke,  issued summons against Wolfe 

Electr ical ,  the business then conducted by the c lose 

corporat ion,  in March 2011. This gave r ise to the judgment to 20 

which I  have referred in June 2012. Costs were subsequent ly 

taxed but  when Gericke at tempted to levy execut ion in 

February 2013 the return of  service indicated that  the business 

of  Wolfe Electr ical no longer existed. 

 25 



 
A 3 4 2 / 2 0 1 4  

 JUDGMENT 

 

/RG / . . .  

3 

[5]   Gericke’s at torneys were subsequent ly not i f ied by 

at torneys act ing for the current  appel lants that the c lose 

corporat ion had been placed in f inal  l iquidat ion dur ing Apri l  

2013. This caused Gericke in May 2013 to launch his 

appl icat ion for re l ief  in  terms of  sect ion 65.    5 

 

[6] The founding af f idavi t  in  support  of  th is re l ief ,  in  which 

in i t ia l ly only the business of  Wolfe Electr ical  and Althea were 

ci ted as respondents,  was extremely terse.  Apart  f rom br ief ly 

descr ib ing the procedural  h istory,  Gericke said no more than 10 

that  he was of  the opin ion that Al thea had abused the 

corporate personal i ty of  the c lose corporat ion because she 

was st i l l  conduct ing business under the name Wolfe Electr ical ,  

a fact  ascerta ined te lephonical ly by Gericke in a phone cal l  

that  he made to the business on 14 May 2013. He also said 15 

that  the vehic les of  the business were st i l l  in  use under the 

name Wolfe Electr ical .  He at tached photographs. 

 

[8]   Al thea opposed the appl icat ion.  She al leged that  the c lose 

corporat ion had ceased t rading in March 2011. She had been 20 

the sole member. Subsequent to the cessat ion by the c lose 

corporat ion of  i ts business,  her son Mathew had started 

t rading under the name Wolfe Electr ical  as sole proprietor.  She 

said she had no interest  whatever in Mathew’s business which 

was a d i f ferent  business.  She denied any abuse of  the c lose 25 
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corporat ion’s corporate personal i ty.   

 

[9]  Gericke in reply suppl ied a s igni f icant  amount of  new 

mater ia l  in  support  of  h is appl icat ion.  He seems to have 

accepted for purposes of  h is appl icat ion that  the c lose 5 

corporat ion had ceased business in March 2011, rather than in 

2012 as he had thought previously,  but  he said among other 

th ings that  the business had essentia l ly carr ied on as before, 

that  i t  was being conducted by Mathew with the same logo, 

that  the business had the same te lephone number,  fax number, 10 

emai l  address,  post  box number and used the same vehic les. 

He al leged that  the business cont inued to employ the same 

personnel.  

 

[10]  He also a l leged that  on 2 July 2013 he had phoned the 15 

business’  te lephone landl ine,  being the number ref lected in the 

te lephone book for Wolfe Electr ical  and the cal l  was answered 

by Patr ick Wolfe being Althea’s husband. Gericke said that 

dur ing 2010, when he had had deal ings with the business 

Wolfe Electr ical ,  he had dealt  wi th Patr ick Wolfe 20 

 

[11] .  He also said that the business cont inued to be conducted 

at  the same premises as before namely,  15 Thom Street  in 

Paarl .  He attached certa in documents in corroborat ion of  h is 

a l legat ions. 25 
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[12]   Together with h is reply Gericke served an appl icat ion to 

jo in Mathew as the th ird respondent in the proceedings in the 

court  a quo. This was opposed but  the jo inder was eventual ly 

granted.  Mathew then f i led an answering af f idavi t  in  which he 5 

t raversed not  only the al legat ions in the founding papers but 

a lso the new matter contained in the replying af f idavi t .    

 

[13] I  should ment ion that  Al thea brought an appl icat ion to 

str ike out  the new matter in the replying af f idavi t .  Al though the 10 

magistrate ’s ru l ing on th is appl icat ion does not  appear f rom 

the record,  both counsel accepted that  the appl icat ion had 

been heard and the that magistrate had refused to str ike out 

the matter in question. 

 15 

[14]   The f i rst  point  which ar ises in th is matter is whether the 

c lose corporat ion in l iquidat ion has been properly c i ted and 

jo ined. Al though Gericke was permit ted to amend his not ice of  

mot ion so as to descr ibe the c lose corporat ion as being in 

l iquidat ion,  i t  does not  appear that any at tempt was made to 20 

serve the appl icat ion on the l iquidator,  i f  there was one, 

a l ternat ively on the Master.  Mr Claasens to ld us th is morning 

f rom the bar that,  as far as h is instruct ions go, the f inal 

l iquidat ion order was referred to the Master but  that nothing 

has happened since then and that  no l iquidator has been 25 
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appointed. 

 

[15]   I f  th is is correct ,  i t  is  obviously very unsat isfactory in 

respect  of  a l iquidat ion order granted in Apri l  2013. In view of  

the conclusion we have reached on the meri ts,  i t  is 5 

unnecessary to decide whether in these circumstances the 

appl icat ion should have been served on the Master as the 

temporary custodian of  the af fa irs of  the l iquidated close 

corporat ion pending the appointment of  a l iquidator.    

 10 

[16] A second quest ion which i t  is  convenient  to address at 

th is stage is the nature of  the power which s 65 confers on the 

t r ia l  court  to make an order d isregarding the corporate 

personal i ty of  a c lose corporat ion.  The sect ion says that  i f  the 

appl icant  for re l ief  establ ishes a gross abuse of  the 15 

corporat ion’s jur ist ic personal i ty,  the Court  “may” make a 

declarat ion.  Mr Fergus submitted that  th is indicated that  the 

t r ia l  court  had a t rue discret ion and that  on appeal a court  

would only interfere i f  the d iscret ionary power was exercised 

on a wrong pr incip le or capric iously or arbi t rar i ly.  20 

 

[17]   The word “may” does not  a lways point  to a d iscret ion in 

the narrow or t rue sense.  The matter was recent ly d iscussed 

in Trencon Construct ion (Pty) L imited v Industr ia l  Development 

Corporat ion of  South Afr ica Ltd & Another  2015 (5) SA 245 25 
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(CC) in paras 83-89 with reference in ter a l ia  to the leading 

decis ion on  th is point  Media Workers Associat ion of  South 

Afr ica & Others v Press Corporat ion of  South Afr ica Ltd  1992 

(4) SA 791 (A). The word “may” in th is set t ing can indicate a 

d iscret ion in the broader sense, namely that  the court  is 5 

ent i t led to have regard to a number of  d isparate and 

incommensurable features in coming to a decis ion.  In other 

words,  the court  must make a value judgment.  This is not  a 

d iscret ion in the true narrow sense in which the reposi tory of  

the power can fo l low any one of  a number of  avai lable courses 10 

and st i l l  act  correct ly.    

 

[18] I  am incl ined to think that  the power conferred by s 65 is 

a broad value judgment rather than a narrow discret ion and in 

that  sense may have a s imi lar meaning to the word when i t  15 

appears in s 424 of  the o ld Companies Act and in var ious 

provis ions re lat ing to voidable d isposi t ions in the Insolvency 

Act .  I f  that  is  correct ,  we would be ent i t led to consider the 

meri ts of  the matter and would not  be l imited to intervening on 

the narrow grounds that  the magistrate acted on a wrong 20 

pr incip le or arbi t rar i ly or capric iously.    

 

[19]   However even i f  we were deal ing with a d iscret ion in the 

t rue and narrow sense, I  th ink for reasons I  am going to br ief ly 

indicate that  we would be ent i t led to intervene.  25 
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[20]    In regard to the new matter in reply,  I  th ink that s ince the 

magistrate re jected the str ik ing-out  appl icat ion and since 

Mathew had an opportuni ty to respond fu l ly to the replying 

af f idavi t ,  which he in fact  d id,  and since Althea could have 5 

taken the same opportuni ty,  we would not  be just i f ied in 

uphold ing Mr Claasens’  submission that  we should conf ine our 

at tent ion to the founding af f idavi t .  

 

[21]   Reference was made by Mr Claasens to the Plascon-10 

Evans  ru le which obviously appl ies in mot ion proceedings in 

lower courts as i t  does in the High Court .  Mr Fergus submit ted 

that  there were not  in fact  any mater ia l  d isputes of  fact .  In 

part icular the c ircumstances which Gericke had set  out  in h is 

replying af f idavi t  were not  d isputed save for one point,  namely 15 

the business premises f rom which Mathew now operates are, 

according to the appel lants,  located at  15 Thom Street, not  (as 

the Gericke said) 26 Thom Street  (where the c lose 

corporat ion’s business premises had been located). 

 20 

[22]  I  th ink i t  is  correct  that ,  save for that ,  the other 

part iculars about ident ical  te lephone numbers and the l ike are 

not  factual ly in d ispute.  But the Plascon-Evans  ru le required 

the magistrate to accept what the appel lants said about the 

fact  that  the c lose corporat ion ceased business in March 2011, 25 
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that  Mathew had no involvement in the business of  the c lose 

corporat ion,  that he is the now proprietor of  the business 

conducted under the name Wolfe Electr ical ,  and that Al thea 

has no interest  in the business which Mathew conducts.  Those 

facts were asserted by the appel lants and cannot be re jected 5 

as manifest ly fa lse on the papers. 

 

[23]  Because Gericke chose to proceed by way of  mot ion,  he 

deprived himself  of  the benef i ts of  a t r ia l  act ion.  In part icular 

he could not  cal l  for d iscovery and did not  have the opportuni ty 10 

to cross-examine Althea or Mathew and any other re levant 

witnesses.   The resul t  was that certa in facts which are 

understandably not  with in h is personal knowledge could not  be 

ascerta ined and therefore the mater ia l  on which he was asking 

the court  a quo to operate was inevi tably somewhat l imited. 15 

 

[24]   When one turns to the meri ts and considers whether a 

gross abuse of  jur ist ic personal i ty has been proved, the 

immediate quest ion ar ises:  What is so wrong with the c lose 

corporat ion having ceased i ts business and with another 20 

person, whether associated with the c lose corporat ion or not,  

start ing up the same business under the same name? As far as 

I  am aware,  a person who is the sole shareholder of  a 

company would be ent i t led,  because of  the stra i tened f inancial 

c i rcumstances of  the company, to cease i ts business and to 25 
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start  a new business of  the same kind. 

 

[25]   Of  course i f  assets were t ransferred to the new business 

other than at  fa ir  value,  and i f  the company or corporat ion in 

those circumstances were unable to meet credi tors ’  c la ims, 5 

there might  be some impropriety.  The standard remedy would 

be to l iquidate the company and for the l iquidator to impeach 

any voidable d isposi t ions which took place.  But in pr incip le a 

person who has conducted business through a company or 

c lose corporat ion which is facing large cla ims is not  obl iged to 10 

cont inue conduct ing the business and to earn further income 

just  so that  the credi tors can be paid.  That might  be 

honourable but  i t  is  not on my understanding what the law 

requires.    

 15 

[26]   As to whether assets were t ransferred other than at  fa ir 

value,  the evidence simply is not  before us.  One knows that  

two Ford Bantam bakkies,  which were about f ive or s ix years 

o ld as at  2012, were dur ing that  year registered in Mathew’s 

name, having previously been registered in the name of  the 20 

close corporat ion.  However Gericke has not  a l leged that 

Mathew did not  acquire the bakkies at  fa ir  value.  The 

appel lants themselves have said nothing about the matter.  I  

am not sure that  we are ent i t led s imply to infer that they were 

given to Mathew without value. 25 
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[27]   I t  is  t rue that on the appel lants ’ version Mathew has been 

using the same business name but I  do not  th ink that  that  in 

i tsel f  indicates any impropriety in the use of  the c lose 

corporat ion.  I f  i t  has ceased business,   I  cannot see why a  5 

fami ly member should not  be permitted to start  business under 

the same name i f  there is no object ion f rom the close 

corporat ion or the persons who contro l  the c lose corporat ion. 

Perhaps there was some goodwi l l  at taching to the name but 

the evidence simply does not  a l low us to form any view as to 10 

what goodwi l l ,  i f  any,  th is business had and what the value of  

i t  was.    

 

[28] Gericke might  have ascerta ined more informat ion i f  he 

had displayed a keener interest  in the l iquidat ion.  I f  he had 15 

examined the l iquidat ion papers,  of  which we know nothing, 

there may have been evidence about the assets and l iabi l i t ies 

of  the c lose corporat ion.  In that way Gericke might  have 

ascerta ined more informat ion but , as matters stand, we do not 

know that there was any taking over of  assets at low or 20 

improper values. 

 

[29]   Apart  f rom the fact  that  on the Plascon-Evans  pr incip le 

we must accept what the appel lants have said about the 

cessat ion of  the one business and the commencement of  the 25 
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new business, there are indicat ions that Mathew has taken the 

proper steps to conduct  business in h is own name. One can 

see f rom certa in invoices forming part  of  the papers that  the 

bank account of  the business which Mathew now conducts is a  

d i f ferent  bank account to the one which the c lose corporat ion 5 

conducted.  One can also see that  he has his own VAT number. 

The sequence of  invoice numbers,  f rom the few samples 

contained in the papers,  indicates that he started a new 

sequence of  invoices with h is business.  The sample invoice 

f rom the close corporat ion is an invoice with a s igni f icant ly 10 

higher sequence number. 

 

[30]  I  would be wi l l ing to accept in assessing th is matter that 

the c la im which the c lose corporat ion was facing f rom Gericke 

was among the reasons why Althea decided to cease 15 

conduct ing the c lose corporat ion’s business.  Whether that 

c la im was the sole mot ivat ing factor we cannot say but ,  as I  

have indicated,  the fact that  she fe l t  i t  was not  worth the whi le 

to carry on business in the face of  c la ims f rom credi tors does 

not  mean that  the cessat ion of  the corporat ion’s business was 20 

an abuse by her of the c lose corporat ion’s personal i ty.  

 

[31]   Mathew’s decis ion to start  conduct ing business under the 

name Wolfe Electr ical  was not  an act  which he performed on 

behalf  of  or taking advantage of  the c lose corporat ion’s jur ist ic 25 
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personal i ty.  On the contrary he has f rom the outset ,  on the 

appel lants ’  version,  conducted business personal ly and wi l l  o f  

course be personal ly l iable for any of  the business’  c la ims 

since the t ime he started i t .  

 5 

[32]   Even if ,  contrary to my view, one were to th ink that  there 

was an abuse of  jur ist ic personal i ty,  the quest ion would st i l l  

ar ise whether i t  was proper to make the s 65 declarat ion.  Even 

i f  th is were a t rue discret ion power rather than a broader value 

judgment,  the magistrate should at least  have asked himself  10 

whether the grant ing of  the order would achieve just ice which 

af ter a l l  is  why in appropriate c ircumstances the court  can 

disregard the jur ist ic personal i ty of  a company or c lose 

corporat ion.    

 15 

[33] The ef fect  of  the magistrate ’s order is that  the personal 

assets of  Al thea and Mathew would be avai lable in sat isfact ion 

of  Gericke’s c la im, despite the fact  that  those assets have 

never had anything to do with the business of  Wolfe Electr ical 

and would not  have been avai lable i f  Wolfe Electr ical  as a 20 

business conducted by the c lose corporat ion had simply 

cont inued or i f  the business had been placed in l iquidat ion and 

no subst i tute business started. 

 

[34]   I  put  to Mr Fergus the example that  Al thea might  have 25 
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owned a house for the last  20 or 30 years that  would never 

have been avai lable to Gericke before.  Why should i t  be 

avai lable to h im now? Yet that  is  the ef fect  of  a b lunt  order 

declar ing Al thea and Mathew personal ly l iable on the judgment 

debt.  The magistrate d id not  as far as we can see ask h imself  5 

that  quest ion and did not  consider whether Gericke was any 

worse of f  than if  the business had simply c losed i ts doors 

without any new business being started.  The close corporat ion 

might  st i l l  have been hopelessly insolvent  even i f  i t  had 

cont inued owning the Bantam bakkies and whatever other 10 

assets and book debts were st i l l  owing to i t .  

 

[35]   I  cannot see that  a declarat ion was just  in  the present 

c ircumstances.  This does not  mean that  we would condone any 

impropriety that  might  have occurred between the close 15 

corporat ion and Mathew in the t ransfer of  assets but  these are 

matters on which there is s imply not  evidence enabl ing us to 

pass any comment.  I t  may be worth Gericke’s whi le to  

invest igate i t  further.  

 20 

[36]   IN THE CIRCUMSTANCES I  HAVE COME TO THE 

CONCLUSION THAT THE APPEAL SHOULD BE UPHELD 

WITH COSTS AND THAT THE COURT A QUO’S ORDER 

SHOULD BE SET ASIDE AND REPLACED WITH ONE 

DISMISSING THE APPLICATION WITH COSTS.  IN REGARD 25 
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TO THE SCALE OF COSTS, I  DO NOT THINK THERE IS A 

BASIS FOR THE SPECIAL COSTS ORDER THAT MR 

CLAASENS SOUGHT. 

 

 5 

 

 

__________________ 

ROGERS J 

I  agree. 10 

 

_________________ 

KOSE AJ 

 

 15 

 

  


