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IN THE HIGH COURT OF SOUTH AFRICA 

(WESTERN CAPE DIVISION, CAPE TOWN) 

 

CASE NUMBER:          A447/2015 

DATE:           9 SEPTEMBER 2016 5 

In the matter between:  

M B                      Appel lant 

and 

THE STATE                 Respondent 

 10 

J U D G M E N T 

 

BOQWANA, J :  

 

The appel lant  was convicted of  rape of  h is 9 year o ld daughter 15 

by the Khayel i tsha Regional Court  and sentenced to l i fe 

imprisonment on 20 August 2015.  He had pleaded not gui l ty to  

the charge but later made formal submissions in terms of  s220 

of  the Criminal Procedure Act , 51 of  1977 ef fect ively admit t ing 

to a l l  the elements of  the cr ime.   In v iew of  these admissions 20 

witnesses were not cal led, a J88 and the chi ld ’s b ir th 

cert i f icate were handed in and he was convicted on the 

strength of  h is admissions.  He has exercised his automat ic 

r ight  of  appeal.   

 25 
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The convict ion arose f rom an incident that  took place on 16 

November 2013 at Mandela Park in Khayel i tsha. The appel lant 

states in h is admissions that  on the day of  the incident the 

complainant ’s mother  was not at  home.  He was lef t  alone with 

the complainant and her four year o ld s ister.   The three of  5 

them al l  s lept  on the same bed.  Whi le the complainant was 

asleep, the appel lant  undressed her and inserted his penis in 

her vagina.   The complainant to ld  h im i t  was painfu l and he 

immediately stopped what he was doing.   He further states that 

on a previous occasion he indicated that  he would not  p lead 10 

gui l ty but  h is conscience did not a l low him to subject  his chi ld 

to secondary t raumat isat ion by test i fying in court .   In the J88 

the doctor stated that  there were external in jur ies  and that  the 

chi ld was withdrawn and quiet .   He concluded that the chi ld 

had cl in ical  f indings that  were in keeping with previous at tempt 15 

to penetrate her vagina with a b lunt  object .   The Magistrate 

held that  because the doctor was not cal led to c lar i fy h is 

f indings,  she would not  put  much emphasis on the J88.  

 

Having considered the record of  the proceedings and the 20 

admissions,  I  am sat isf ied that the appel lant  was convicted 

correct ly.    

 

As regards sentence, i t  is  submit ted on behalf  of  the appel lant 

that  the Magistrate misdirected hersel f ,  f i rst ly,  by f inding that 25 
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no substant ia l  and compel l ing circumstances existed to deviate 

f rom the prescr ibed minimum sentence even though the 

appel lant  was regarded as a f i rst  of fender for the purposes of  

sentence, was kept in custody for the durat ion of  the tr ia l  for 1 

year 9 months and had admit ted to a l l  the elements of  the 5 

cr ime.  Secondly,  by f inding that  the interest of  the chi ld and 

the socie ty outweighed the personal c ircumstances of  the 

appel lant .  

 

The State a lso submit ted that  the sentence is d isproport ionate 10 

and the appeal must be upheld ,  the State however retracted 

that  posi t ion during oral  argument.   In any event,  the Court  is 

not  bound by the State’s concession.   I t  is  ent i t led to make i ts 

own f indings based on what i t  deems just and appropriate in 

the circumstances.   15 

 

In Director of  Publ ic Prosecut ions v T habethe 2011 (2) SACR 

(SCA) at  para 16 the Court  held thus:  

 

“As far as back as 1997 the late Mohamed, CJ described 20 

rape in S v Chapman [1997] ZASCA 45; 1997 (2) SACR 3 

(SCA) at  5b as fol lows: ‘ rape is a very ser ious of fence ,  

const i tut ing as i t  does a humil iat ing,  degrading and brutal  

invasion of  the pr ivacy,  the digni ty and the person  of  the 

vict im.  25 
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The r ights to d igni ty ,  to pr ivacy and the integri ty of  every 

person are basic to the ethos of  the Const i tut ion and to 

any defensib le  civi l isat ion’ .    

 

I t  is  regret table that  notwithstanding th is observat ion the 5 

rate of  rape in the country has reached pandemic 

proport ions.   I t  is no exaggerat ion to say that  the rape 

has become a scourge or a cancer that  threatens to 

destroy both the moral  and socia l  fabr ic of  our society.    

 10 

What is more disturbing is the emergence of  a t rend of  

rapes involv ing young chi ldren which is becoming 

endemic.  A day hardly passes without a report  of  such 

egregious incidents.   Publ ic demonstrat ion by concerned 

members of  the society condemning such acts has  15 

become a common feature of  our every day news through 

the media.   In many instances such young, defenceless 

and vulnerable gir ls are raped by close re lat ives ,  l ike in 

th is case,  a person whom she looked upon as a father.  

Cameron, JA describes th is k ind of  rape as fo l lows in S v 20 

Abrahams 2002 (1) SACR 116 (SCA) para 17 as fo l lows: 

‘…of a l l  the gr ievous vio lat ions of  the family bond the 

case manifests,  this is the most complex ,  s ince a parent, 

including a father, is indeed in a posi t ion of  authori ty in 

command over a daughter .  But i t  is  a posi t ion to be 25 
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exercised with reverence, in  a daughter ’s best  interest ,  

and for her f lowering as a human being.   For a father to 

abuse that  posi t ion to obtain forced sexual access to h is 

daughter ’s body const i tutes a def lowering in the most 

grievous and brutal  sense.  That is what oc curred here , 5 

and i t  const i tuted an egregious and aggravat ing feature 

of  the accused’s at tack upon his daughter ”.  

 

Ms Kuun submit ted that the appel late Court ’s powers are not 

fet tered to reconsider the issue of  a d isproport ionate sentence.  10 

In the al ternat ive she referred us to a number of  cases which 

she argued had simi lar facts where the sentence imposed was 

found to be shocking or start l ing.   I t  has become common to 

c i te th is l ine of  cases.   Whi le i t  may be useful  to look at  how 

other cases t reated sentencing,  i t  must be remembered that 15 

the sentencing depends on the circumstances of  a part icular 

case and l ies with in the discret ion of  a t r ia l  court .   As i t  was 

held in the of ten quoted case of  S v Malgas 2001 (1) SACR 

469 (SCA) at  478D-E: 

 20 

“…A court  exercis ing appel late jur isdict ion cannot,  in the 

absence of  mater ia l  misdirect ion by the t r ia l  Court ,  

approach the quest ion of  sentence as i f  i t  were the t r ia l  

court  and then subst i tute the sentence arr ived at by i t  

s imply because i t  prefers i t .   To do so would be usurp the 25 
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sentencing discret ion of  the t r ia l  Court ….”  

 

W ith regard to the personal c ircumstances of  the appel lant , the 

fo l lowing are re levant .  He is a f i rst  of fender .  He or iginates 

f rom Genadendal in the Western Cape . He was 44 years o ld at 5 

the t ime of  sentencing.  He grew up with h is parents before 

leaving them for Cape Town in search for job opportunit ies .  He 

is  marr ied to the complainant ’s mother having met her in 2003 .  

The couple have two chi ldren and the complainant is the older 

of  the two. He was work ing as a securi ty of f icer when the 10 

incident happened and reported to have been the breadwinner . 

He lef t  school in Grade 9.  

 

A vict im impact report  was submit ted.   In S v Matyi tyi  2011 (1) 

SACR 40 (SCA) paras 16 and 17 ,  the Supreme Court  of  Appeal 15 

emphasised the importance of  accommodat ing the vict im 

during the sentence process.   I t  is  conveyed in the report  that 

f rom the psychological  impact point  of  view, the complainant ’s 

mother reported that  ever s ince the incident ,  the complainant 

would scold her younger s ister when she is not  wearing a 20 

panty at  home; her mental  health and that  of  her mother 

appear to be good; the family was in shock about what 

happened but there were no conf l icts.   The family has kept the 

matter pr ivate f rom the community to avoid gossi p.   According 

to the socia l  worker the vict im is coping wel l  and does not 25 
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show signs of  t raumat ic stress.   She was however shy to ta lk 

about the incident but  d id speak out.   She did not  want her 

mother to leave the interview room when she was ta lk ing about  

the incident.   The complainant had only been to one 

counsel l ing session before the interview but the social  worker 5 

re-referred her and the mother for more sessions.    

 

Something disturbing is revealed in the report  a l though I 

cannot dwel l  on i t  as i t  was not led in evidence . The chi ld told 

the socia l  worker that  i t  was not the f i rst  t ime that  the father 10 

raped her,  even on the previous occasion her mother had lef t  

her with  the appel lant  she to ld the socia l  worker  that  when the 

incident of  16 November 2013 happened. The appel lant 

undressed himself ;  he took of f  her pant ies and raped her.   She 

cr ied and the younger s ister woke up and that  is when the 15 

appel lant  stopped.  Rape of  a daughter by her father is 

appal l ingly ghast ly.   A daughter shares a c lose bond wit h a 

father.   He is the man she should look up to for nurturing and 

for h im to provide her with securi ty ,  d igni ty,  stabi l i ty and 

protect ion.    20 

 

In th is case i t  was reported that  the complainant was close to 

her father and by raping her he had betrayed her t rust .    

 

His wife a lso t rusted him, as she should because he is the 25 
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father of  the chi ld,  by leaving him with the chi ldren ,  not 

knowing that  she was giving him an opportuni ty to vio late one 

of  them.  I t  must be a horr i fying experience for a chi ld to be 

raped by her father inside her home , whi lst  s leeping on the 

same bed, who ought to be her number one protector and 5 

shie ld f rom cr iminals and thugs.   

 

The act  of  rape by i tsel f  is  heinous but i t  is  more dreadful 

when a person the chi ld is expected to run to is  the one who 

betrays the t rust  by breaking her r ight  to d igni ty in the pr ivacy 10 

of  their  home.  Where should chi ldren go i f  they cannot be safe 

in their  own home?  What precaut ions can anyone take when 

they are inside their  home?   

 

These of fences happen al l  too f requent ly in our communit ies.  15 

Our courts hear these matters ever so of ten.   What is 

becoming of  our society where adults at tack defenceless 

chi ldren who are in subservient  posi t ions,  str ipping them of 

their  innocence?  A tendency has developed where i t  is  of ten 

argued that rapes that  do not involve physical  in jur ies or that 20 

did not  involve vio lence or where no apparent emot ional scars 

are shown is less heinous.  Sight  is lost  to the fact  that  even 

though no vio lence is used to threaten the vict im , l ike in th is 

case, a chi ld would of ten re lent  because the person committ ing 

the act  on her is in a posi t ion of  authori ty.   Thus, the argument 25 
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that  c ircumstances under which the rape occurred ,  such as 

those in th is case, must favour the appel lant  because i t  is  less 

heinous must be re jected.  To the contrary,  they are more 

horrendous.  

Al though the vict im impact report  may appear not  to note any 5 

ser ious psychological  impact,  the fact  that  the complainant 

shouts at  her s ister when she is not  wearing a panty at  h ome 

since the incident occurred, indicates how she was af fected by 

the ordeal ,  to the point that  she feared that her younger s ister 

might a lso be vulnerable at  home.  I t  must be accepted that 10 

th is horr i fying experience would have deep and last ing 

psychological  scars for the complainant.   She was robbed of  

her innocence at  a very young age in a cruel  manner.   Whi le 

she was reportedly coping,  she was shy to ta lk about the 

incident.   An assumpt ion cannot be made that  she was lef t  less 15 

unscathed emot ional ly.   See S v GN 2010 (1) SACR 93 (T).    

 

Minimum sentences were introduced for a reason.  The 

legis lature ordained l i fe imprisonment for the rape of  young 

chi ldren.   As has been stated by our Courts many t imes , 20 

fo l lowing S v Malgas,  the prescr ibed minimum sentences 

should ordinari ly and in the absence of  weighty just i f icat ion , 

be imposed.  The Court  may impose a lesser sentence if  on 

considerat ion of  c ircumstances of  the part icular case ,  i t  is 

sat isf ied that  they render the prescr ibed sentence unjust  in 25 
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that  i t  would be disproport ionate to the cr ime, the cr iminal and 

the needs of  society ,  so that  an injust ice would be done by 

imposing that  sentence.   In my view the cumulat ive ef fect  of  

the personal c ircumstances of  the appel lant ,  including that  he 

is a f i rst  of fender, are far outweighed by the gravi ty and th e 5 

c ircumstances of the of fence. I  therefore agree with the 

conclusion of  the Regional Court  that substant ia l  and 

compel l ing circumstances are not present to just i fy a departure 

f rom the prescr ibed minimum senten ce.   The appel lant  has 

made himself  gui l ty of  a very se r ious cr ime and he must face 10 

the consequences.  Perpetrators need to be held responsib le 

for their  deeds, i f  th is scourge is to be fought.   Such of fences 

should never reach a level  where they are accep ted as normal 

in our society.  For those reasons, I  AM OF THE VIEW THAT 

THE APPEAL SHOULD FAIL.    15 

 

__________________ 

BOQWANA, J 

 

I  agree and i t  is  so ordered.  20 

 

__________________ 

LE GRANGE, J  


