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IN THE HIGH COURT OF SOUTH AFRICA 

(WESTERN CAPE DIVISION, CAPE TOWN) 

 

CASE NUMBER:          A312/2015 

DATE:           11 NOVEMBER 2016 5 

In the matter between:  

M D MNAPU                          Appel lant 

and 

THE STATE                 Respondent 

 10 

J U D G M E N T 

 

BOQWANA, J :  

 

The appel lant  appeared the Bel lvi l le  Regional Court  on two 15 

counts of  rape.  He pleaded not gui l ty to the charges and was 

convicted on 24 May 2016 . He was sentenced to 18 years 

imprisonment.   Leave to appeal was granted by the magistrate.    

 

I t  appears f rom the reasons the magistrate grant ing leave to 20 

appeal that  she was not sat isf ied that  the appel lant  received a 

fa ir  t r ia l .   The appel lant  was represented by Ms Siyo for the 

durat ion of  the t r ial .    

 

I t  appears that  quest ions were ra ised by the magistrate 25 
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regarding Ms Siyo’s r ight  of  appearance.  According to the 

magistrate the Law Society informed her that Ms Siyo did not 

have r ight  of  appearance.  On appeal the State appears to 

have conducted an invest igat ion whereupon they were advised 

that  Ms Siyo was admitted with f idel i ty fund cert i f icate .   These 5 

facts were not properly put  before us.    

 

Be that as i t  may, further concerns were ra ised by the 

Magistrate in her reasons grant ing leave to appeal that  Ms 

Siyo mater ia l ly fa i led to represent her c l ient  properly and 10 

adequately.   She not only demonstrated inept i tudness but 

fa i led to take instruct ions f rom her c l ient  when her c l ient 

wished to ra ise an issue with the Court .   Her understanding of  

the law demonstrably led to the conclusion that  there was a 

fa i lure of  just ice leading the magistrate to conclude that:  15 

 

“ I  am therefore of  the opin ion I  cannot conf ident ly say 

that  the t r ia l  was fa ir  and that  the accused received 

adequate,  I  cannot say the accused received adequate 

legal advice etc.”  20 

 

Apart  f rom the magistrate ’s own conclusion ,  the reading of  the 

record manifest ly shows that  the magistrate interfered with the 

cross examinat ion of  witnesses unduly.   Whi le ,  th is may have 

been because of  the f rustrat ions she had with the manner in 25 
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which Ms Siyo handled the matter,  i t  appears to me that 

interference was grossly i rregular when viewed in tota l i ty.   The 

record is replete with that  and I  need not repeat such 

interact ions in th is judgment.  

 5 

This Court  took t ime to go through examples of  interrupt ions 

and interferences by the magistrate during cross  examinat ion 

and f rom th is exercise ,  i t  was evident that  the magistrate not 

only intervened to assist  an inexperienced counsel which in 

i tsel f  is  a l lowed but went as far as of fer ing conclusions ,  giving 10 

evidence and suggest ing object ions even before they were 

made by the prosecutor .  This l is t  of  examples is not 

exhaust ive.  

 

Ms Ajam for the State was constra ined to submit  as an of f icer 15 

of  th is Court  that f rom what appeared on the record ,  i t  was 

di f f icul t  not  to conclude that  cumulat ively the interferences 

were mater ia l  and lef t  that  for  the court  to decide .   I t  appears 

f rom the record of the proceedings before the t r ia l  Court  that  

dur ing argument of  the leave to appeal,  the State conceded 20 

that  the appel lant  was i l l -advised and therefore was not 

properly represented.  

 

There is a further issue of  the appl icat ion to lead further 

evidence that  was brought with the appl icat ion for leave to 25 
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appeal which the magistrate d id not deal with but stated that i t  

would be dealt  wi th by the High Court .   I  need not deal with 

th is issue save to say that  the magistrate erred in that regard 

as the law is c lear in s 309(B)(5) (a) of  the Criminal Procedure 

Act  on how th is  issue should be dealt  wi th.   Nevertheless,  in 5 

view of  the f indings on other aspects of  the case, I  need not 

deal with whether th is appl icat ion to lead further evidence 

properly before us.    

 

I  am of  the view that  th is case is one which f i ts the category of  10 

i rregular i t ies that  are so  gross in nature as per se  to vi t ia te  the 

t r ia l ,  warrant ing th is Court ’s interference to set  aside the 

convict ion and sentence without reference to the meri ts . 

 

Accordingly,  the fol lowing order is made:  15 

 

1. THE CONVICTION AND SENTENCE IS SET ASIDE.   

 

2. THE DIRECTOR OF PUBLIC PROSECUTIONS OR HIS 

OR HER DEPUTY MAY ELECT TO PROSECUTE THE 20 

APPELLANT DE NOVO  BEFORE ANOTHER 

MAGISTRATE.   

 

 

25 
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__________________ 5 

BOQWANA, J 

I  agree. 

 

 

 10 

__________________ 

MAGONA, AJ  
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