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IN THE HIGH COURT OF SOUTH AFRICA 

(WESTERN CAPE DIVISION, CAPE TOWN) 

 

CASE NUMBER:         24730/2015 

DATE:                   4 MARCH 2016 5 

In the matter between:  

THE CAPE LAW SOCIETY                     Appl icant 

And 

ARTHUR SKIBBE                  Respondent 

 10 

J U D G M E N T 

 

GAMBLE, J :  

 

[1 ]  The respondent,  a 57 year o ld male,  was admit ted as an 15 

at torney in the Eastern Cape High Court ,  Grahamstown on 14 

August 1986.  Af ter pract is ing in that  d ivis ion for a couple of  

years he was enrol led as an at torney in th is Court  on 8 

December 1988 and has since pract ised in th is d ivis ion.   

In i t ia l ly the respondent pract ised as a professional assistant 20 

with var ious f i rms in the Peninsula before opening up his own 

pract ice in Table View on 1 May 2006.  I t  seems to have been  

mainly a cr iminal pract i ce. 

 

[2]   In May 2015 a cl ient  of  the respondent ’s pract ice lodged a 25 
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complaint  with the appl icant regarding misconduc t on the part 

of  the respondent;  i t  being al leged that  he had misappropriated 

t rust  funds belonging to the cl ient.   I  shal l  deal with th is 

complaint  in more detai l  short ly but  point  out  that  pursuant 

thereto the appl icant commenced a discip l inary enquiry on 2 5 

June 2015 by informing the respondent of  the complaint .   The 

respondent admitted the substance of  the complain t  and 

advised the appl icant that  he no longer pract ised as an 

at torney.  

 10 

[3]   Once the appl icant ’s of f ic ia ls had conducted the necessary 

assessment of  the respondent ’s bank accounts and in 

part icular h is t rust bank statements, the appl icant resolved to 

approach th is Court  for the removal of  the respondent f rom the 

ro l l  of  at torneys.   The appl icat ion was launched on 24 15 

December 2015 and personal service thereof  was af fected on 

the respondent on 8 January 2016.  The respondent does not 

oppose the appl icat ion.  

 

[4]   The approach in a matter such as th is is now sett led law.  20 

In Summerley v Law Society,  Northern Provinces ,  2006 (5) SA 

613 (SCA) i t  was noted that  in considering such an appl icat ion 

the Court  is required to apply the provis ions of  sect ion 

22(1)(d) o f  the Attorneys Act 53 of  1979 (“The Act”) .   

Appl icat ion of  that sect ion said Brand, JA involves a threefold 25 
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enquiry by the Court .   First ly ,  the Court  must determine 

whether the Law Society has establ ished the al leged 

misconduct complained of  on a balance of  probabi l i t ies.  

Secondly,  the Court  must be sat isf ied in the l ight of  the 

misconduct so establ ished, that  the at torney concerned is not 5 

a f i t  and proper person to cont inue pract is ing as such.  This 

determinat ion requires the Court  to exercise a discret i on. 

 

Final ly,  the Court must exercise a further d iscret ion , namely,  

whether the person , who has been found not to be f i t  and 10 

proper to pract ise as an at torney ,  should face the ul t imate 

sanct ion of  being struck f rom the rol l  of  attorneys or whether 

an order of  suspension f rom pract i ce or some other sanct ion 

wi l l  suf f ice.    

 15 

[5]  Turning to the f i rst  enquiry,  the facts are fa ir ly 

stra ightforward.   In 2013 a certa in Mr Ho ffman instructed the 

respondent to represent h im in a d ispute in which he was 

engaged with  Engen Petro leum.  In ant ic ipat ion of  having to 

pay a sum of  money to Engen, Mr Hoffman deposited the sum 20 

of  R740 169.63 in the at torney’s t rust  account on 2 October 

2013.  The dispute was resolved on 17 May 2015 and Mr 

Hoffman requested the respondent to re lease the funds which 

had been deposited into h is t rust  account.   In an af f idavi t  

p laced before the Court  Mr Hoffman said that  the respondent 25 
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informed him that  he did not  have the ent i re amount in h is t rust 

account any longer c la iming that  he had been “ i rresponsib le 

with h is t rust  account”.   

 

[6 ]  The respondent immediately deposited the amount of   R502 5 

988.26 into Mr Hoffman’s bank account leaving a short fa l l  of  

R237 181.37 plus interest .   Mr Hoffman la id a charge of  thef t 

wi th the Table View pol ice on 22 May 2015 in respect of  th is 

amount.   

 10 

[7]  On 19 May 2015 the respondent communicated with Mr 

Hoffman by emai l .   He informed him of  the shortfa l l  in  h is t rust 

account and apologised profusely for what he had done, saying 

that  he would pay back the balance due if  i t  was the last  th ing 

he did on earth.   The respondent informed Mr Hoffman that 15 

because his t rust account was in a mess he was obl iged to 

c lose his pract ice immediately.   He went on to say that  he did 

not  have the heart  to speak face to face but t hat  he would 

meet Mr Hoffman with in a day or two to d iscuss how he was 

going to repay the outstanding amount.  20 

 

[8]  In  July 2015 of f ic ia ls f rom the appl icant endeavoured to 

meet with the respondent to ver i fy the facts ar is ing f rom the 

complaint .   Having in i t ia l ly agreed to meet the respondent then 

proceeded to g ive the of f ic ia ls the run-around and only went so 25 
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far as dropping copies of  bank statements ( t rust  and business 

accounts) with the appl icant.   The appl icant has referred the 

Court  to the re levant ent r ies in those accounts which ref lect 

the movement of money back and forth.   The shortfa l l  

complain t  by Mr Hoffman is evident f rom the appl icant ’s 5 

analysis of  the t rust  account.   

 

[9]  In  the circumstances, I  am sat isf ied that  the appl icant has 

establ ished on a balance of  probabi l i t ies the misconduct 

complained of  namely,  the misappropriat ion of  t rust  monies.    10 

 

[10]  The Court  must now ask i tself  whether that  conduct on the 

part  of  the respondent is such that  he should no longer be 

regarded as a f i t  and proper person to pract ise as an attorney.  

In Summerley Brand, JA observed at para 21 that:  15 

 

“The at torneys’  profession is an honourable 

profession which demands complete honesty and 

in tegr i ty f rom i ts members.”  

 20 

His Lordship went on to agree with the submis sion made on 

behalf  of  the Law Society in that  matter that  as a general  ru le 

the str ik ing of f  of  an attorney is reserved for those members of  

the profession who have acted dishonest ly.   Af ter a l l ,  one must 

not  lose sight  of  the fact  that the misappropriat i on of  t rust 25 
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monies is tantamount to thef t  (Law Society Cape v Koch  1985 

(4) SA 379 (C) at  382D).   By immediately c losing his pract ise 

when the complaint  by Mr Hoffman surfaced, the respondent 

has in ef fect  acknowledged the consequences of  h is 

misconduct.   5 

 

[11] In contextual is ing his conduct the appl icant says that  he 

has a gambl ing addict ion,  coupled wi th a dr inking problem.  He 

says that  the lat ter fuels the former and he suggests that  the 

bulk of  the misappropriated money (95%) was spent on 10 

horseracing and slot  machines.   The remainder says the 

respondent was “appl ied towards general  expenses including 

the purchase of a lcohol ” .    The respondent is to be 

commended for h is f rankness and honesty in acknowledging 

his shortcomings.  He has done the r ight  th i ng by admitt ing his 15 

misconduct by immediately c losing his pract ise ( thereby 

el iminat ing the potent ia l  exposure of  other c l ients to the 

consequences of  h is addict ions) and by undertaking to repay 

Mr Hoffman, but  in l ight  of  the fact that  h is misconduct is i n 

the form of  d ishonesty of  the most ser ious kind,  there cannot 20 

be any debate as to the respondent ’s unsuitabi l i ty to pract ise 

as an attorney any longer.   In Law Society of  the Cape of  Good 

Hope v Budricks 2003 (2) SA 582 at  587d-e Hefer,  AP 

described the misappropriat ion of  trust  funds as “about the 

worst  professional s in that  an attorney can commit ” .   There is 25 
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concern too on the part of  th is Court that the respondent,  whi le 

acknowledging his addict ions,  has evident ly taken no steps to 

enter into rehabil i tat ion.   Having regard to a l l  of  these 

circumstances I  am sat isf ied that  the respondent is no longer a 

f i t  and proper person to pract ise as an at torney.    5 

 

[12]   Ordinari ly as Brand, JA pointed out in Summerley,  the 

consequences of  such a f inding in the con text  of  conduct 

rooted in d ishonesty or that such a person is l ikely to be struck 

of f  the ro l l  of  pract i t ioners,  whi le in Cape Law Society v Parker  10 

2000 (1) SA 582 (C) at  587E King, JP observed that :  

 

“ I t  is  c lear on authori ty that the usual penalty for 

misappropriat ion of  t rust monies is str ik ing of f  

and th is is understandably so.   The proper 15 

administrat ion of  monies entrusted to an attorney 

by his c l ient  is perhaps the most fundamental  and 

important  of  the dut ies of  an at torney and 

anything less than comp lete observat ion of  those 

dut ies wil l  not  be to lerated by the Courts.”  20 

 

[13]   To be sure that sanct ion is harsh not only does the 

individual suf fer the ignominy of  being struck of f  the ro l l  of  

professional pract i t ioners,  he wi l l  a lso be precluded f rom 

pursuing his chosen profession for a substant ia l  per iod of  t ime 25 
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and so when considering such a severe penalty,  the Court 

must be sat isf ied that the lesser str icture of  suspension f rom 

pract ise or a d irect ion that  the at torney in quest ion should 

pract ise under supervis ion wi l l  not  achieve the object ives of  

th is Court ’s supervisory powers over the conduct of  attorneys.  5 

The object  of  the Court ’s sanct ion is twofold –  errant  at torneys 

must be discip l ined and punished but equal ly important  is the 

considerat ion the publ ic must enjoy fu l l  protect ion against 

unscrupulous pract i t ioners where t rust  monies are involved.   

 10 

[14]  In  th is manner the respondent has not approached the 

Court  for any lesser form of  sanct ion.   Rather, he has 

acknowledged that  he should not  be in  pract ise any longer.  

While the absence of  any request for a lesser sanction and 

str ik ing of f  is  a factor for overal l  considerat ion in re lat ion to 15 

the th ird cr i ter ia for an order of  str ik ing of f  under the Act,  i t  

does not absolve the Court  hearing the mat ter f rom 

considering whether a lesser sanct ion might be imposed.  On 

that score what weighs heavi ly against  the respondent in th is 

matter is the very core of  h is problem –  addict ion,  g iven that 20 

he has a compulsive condit ion which has to be funded with 

substant ia l  sums of  money and given that  that  condit ion 

persists,  the Court  would be err ing in i ts duty towards the 

publ ic i f  i t  d id not  make an order which would ef fect ively keep 

the respondent wel l  away f rom access to any such funds.  25 
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Further,  regard must be  had to the fact  that  the sum 

misappropriated is not  insubstant ia l and that  no proposal for 

i ts repayment has been forthcoming from the respondent.  

 

[15]  In  the circumstances I  am of  the view that  a proper case 5 

has been made out for the name of  the respon dent to be struck 

f rom the ro l l  of  at torneys.   As to costs,  i t  is  customary in 

matters of  th is sort  to ensure that  the voluntary associat ion 

which is appl ied for the str ik ing of f  in the publ ic interest  is not 

out  of  pocket and for that  reason costs are usu al ly awarded on 10 

the attorney and cl ient  scale.   Accordingly ,  the fo l lowing order 

is made: 

 

(a) THE NAME OF ARTHUR SKIBBE IS TO BE STRUCK 

OFF THE ROLL OF ATTORNEYS OF THIS COURT.  15 

(b) IT IS FURTHER ORDERED IN TERMS OF 

PARAGRAPHS 2, 3,  4,  5,  6,  7,  8,  9,  10,  11,  12 AN D 

13 OF THE NOTICE OF MOTION.    

 

 20 

 

__________________ 

GAMBLE, J  


