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IN THE HIGH COURT OF SOUTH AFRICA 

(WESTERN CAPE DIVISION, CAPE TOWN)  

CASE NO: A39/2016 

DATE: 11 MARCH 2016 

In the matter between:  5 

APHIWE MATSHOBONGWANE APPELLANT  

and  

THE STATE  RESPONDENT  

 

JUDGMENT 10 

 

BOQWANA, J  

 

The appel lant  was arra igned before the Cap e Town Regional 

Court  on one count of  culpable homicide.   On 14 August 2014 15 

he pleaded gui l ty to the charge.  A wri t ten statement in terms 

of  Sect ion 112(2) of  the Criminal Procedure Act 51 of  1977, 

( ‘ the Criminal Procedure Act ’ ) ,  was handed up in court  and 

read into the record.  On 24 October 2014 the appel lant  was 

sentenced to e ight  years imprisonment of  which three years 20 

were suspended for f ive years on certa in condit ions.   His 

appeal l ies against  sentence having been granted leave on 

pet i t ion to th is Court .    

 

In h is statement the appel lant ,  in essence, admit ted to having 25 
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stabbed Thandazile  Molefe ( ‘ the deceased’)  with a knife 

thereby causing morta l  damage to h is subclav ier artery.   I t  is 

necessary to out l ine the statement and admissions made 

therein to g ive a picture of  what actual ly t ranspired on that 

t ragic day.    5 

 

The appel lant  was a student at  the Cape Peni nsula Universi ty 

of  Technology ( ‘Technicon’) .   According to h is statement ,  on 

13 November 2013 he was walking to h is room si tuated at  the 

technicon when he heard music and jocular i ty coming f rom one 10 

of  the rooms.  He went towards th is part icular room and saw 

people standing outside singing and laughing.   I t  became 

evident that  these people were having a party.   He recognised 

a number of  people at  the  party.   He walked into th is room with 

the view to greet ing a person he knew by the name of  Festus.  15 

Upon his arr ival  he was conf ronted by one Sivu yi le  Sisonke 

( ‘Sivuyi le ’)  who asked him why he was there as the party was 

pr ivate.    

 

He became disconcerted by Sivuyi le ’s rude approach but 20 

repl ied mi ld ly that he just  wanted to greet h is f r iend and would 

then leave.  As he t r ied to pass Sivuyi le ,  Sivuyi le  at tacked him 

unceremoniously,  smacking and shout ing at h im.  He started to 

b leed f rom his nose.  Sivuyi le  jerked him around with great 

force during th is at tack as a result  he lost  h is foot ing fa l l ing on 25 
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the ground.   

 

He was astonished by th is but  d id not  reta l iate s ince he is not 

vio lent  by nature and did not  want to get  involved in a f ight.  

He instead decided to go home and sleep.  When he arr ived at 5 

h is room he was drunk f rom partying earl ier .  As a result  he did 

not  th ink that  i t  was possib le to defend himself  in that state of  

inebriat ion.   His ref lexes were dul l  due to intoxicat ion.   He 

state of  drunkenness  however d id not  af fect  h is abi l i ty to 

d ist inguish between r ight  and wrong.   10 

 

He reached for h is pocket so that he could put  h is wal let  and 

cel l  phone on the bed but could not  f ind them.  When he 

retraced his steps he concluded that  the missing i tems migh t 

have gotten lost dur ing the at tach Sivuyi le .   The wal let 15 

contained al l  the money he had unt i l  the end of  the month.    

 

He fe l t  apprehensive about being attacked if  he went to look 

for the wal let  at the place where he was at tacked by Sivuyi le .   

He admit ted that  there was no imminent at tack at  that stage to 20 

his person. He however armed himself  wi th a knife and went to 

look for h is missing i tems downstairs [where he had a f ight 

with Sivuyi le ] .   He held the knife with h is r ight  hand hoping 

that  i ts presence would deter any further at tack upon his 

person.  He searched the room f rom the outside and found 25 
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nothing.  He then went inside the room . As he entered he 

not ice Sivuyi le  and his focus was on Sivuyi le ,  in case he 

at tacked him again.   He then asked for h is wa l let  and phone. 

One gir l  to ld h im that  he had no wal let  and a phone.  He 

cont inued to search but was agitated by the at tack on him as 5 

wel l  as what he regarded as thef t  of  h is belonging.   His 

at tent ion was st i l l  on Sivuyi le .  

 

He not iced a shadow moving fast  towards him, out of  the 

corner of  h is eye .  He then turned fast  inst inct ively stabbing in 10 

the direct ion of  the person approaching him f rom the couch.  

That person was the deceased.  He stabbed the deceased 

once in the neck and saw blood spurt ing f rom his n eck.   He 

then ran outside where he stood f rozen in horror.    

 15 

He pointed out that  the deceased was not involved in the 

earl ier a l tercat ion between him and Sivuyi le  and there were no 

i l l  feel ings between him and the deceased.  He never regarded 

the deceased as a threat .  His focus was on Sivuyi le .  He 

admitted that  in stabbing the deceased he was neither in 20 

imminent danger o f  at tack,  nor d id he object ively bel ieve 

himself  to be under at tack or act ing in pr ivate defence.  He 

admitted that  a reasonable man , in h is posi t ion would have 

acted with more care in the same si tuat ion and would not  have 

brandished the knife as he did.  He admitted that  in doing so 25 
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he acted negl igent ly and without reasonable care and his 

act ions were the legal and factual  cause of  the dece ased’s 

death.   He further admitted that  h is act ions were wrongful  and 

punishable as he had no r ight to act  in the manner he did.  

 5 

Prior to sentencing ,  a probat ion of f icer ’s report  was procured 

where interviews were conducted with both members of  the 

appel lant ’s and the deceased family and f r iends.   The 

appel lant  was 25 years o ld second year informat ion technology 

student at  Cape Peninsula Universi ty of  Technology when he 10 

was sentenced.  He did part - t ime work with var ious employer 

whi le studying to support  h imself  f inancia l ly.   He paid for h is 

own accommodat ion.   Pr ior to the incident he resided with a 

f r iend for approximately three months.   He was described as a 

quiet  and respectable person who was not vio lent  and 15 

aggressive in nature.   He was a socia l  dr ink er and enjoyed 

clubbing and spending t ime with f r iends and family but  af ter 

the case /  incident  he spends t ime alone.  According to the 

probat ion of f icer ,  he showed remorse for h is act ions to the 

probat ion of f icer and indicated that nei ther he nor h is fami ly 20 

had approached the deceased’s family as they were af ra id 

about how the apology would be received.  

 

The deceased’s family on the other hand were unhappy about 

the fact  that  the appel lant  was convicted of  culpable homicide 25 
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and not murder .  They were hurt  by the fact  that they had 

invested a lot  in the future of  the deceased who was in h is 

f inal  year of  business studies.   He was a member of  the SRC 

and his death occurred just before his graduat ion.  They had 

high expectat ions that  he would provide for the f amily af ter 5 

f in ishing his studies.    He possessed great leadership qual i f ies 

and his family wi l l  never be able to replace him.  His family 

was described as being too distraught to even attend court 

proceedings.   The probat ion of f icer recommended that  the 

appel lant  be sentenced in terms of Sect ion 276(1)( i )  of  the 10 

Criminal Procedure Act.   She was of  the view that  the 

appel lant  could be rehabi l i tated if  exposed to correct  programs 

af ter serving a short  term imprisonment sentence.  

 

The magistrate was impressed  by the thoroughness of  the 15 

probat ion of f icer ’s report  but  he disagreed with her 

recommended sentence. He was of  the view that  the sentence 

involving a term of  imprisonment was the most sui table which 

balanced al l  the interests.  He int imated that he would  make 

the term as short  as possib le in order to a l low the appel lant  to 20 

bui ld h is l i fe again.   

 

The grounds of  appeal submitted on behalf  of  the appellant  are 

br ief ly that :  The sentence imposed by the magistrate was 

shockingly inappropriate warrant ing the i nterference of  th is 25 
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Court ;  the magistrate over -emphasized the ser iousness of  the 

of fence and under-emphasized the interest  of  the appel lant ;  

the nub of  the cr i t ic ism against the magistrate is that  he fa i led 

to take into account the appel lant ’s degree of  b l ameworthiness 

and focusing on the ser iousness of  the cr ime and 5 

impermissib ly re ly ing on the case of  S v Phi lander  2012(1) 

SACR 582 ECG; he fa i led to have proper regard to the 

probat ion of f icer ’s report  and other case law which was more 

al igned to the facts  of  th is case which imposes a sentence 

lesser than the one he imposed ; a proper considerat ion of  the 10 

appel lant ’s personal c ircumstances and his conduct b lended 

with a measure of  mercy would require th is Court  to intervene 

and impose a lesser sentence.  

 

I t  is  t r i te law that  the imposit ion of  sentence is the prerogat ive 15 

of  the t r ia l  Court  and that  the exercise of  i ts d iscret ion is not 

interfered with merely because an Appel late Court  would have 

imposed a sentence i t  preferred.  The approach by an 

Appel late Court  in an appeal on sentence was out l ined in the 

case of  S v Malgas 2001(1) SACR 469 SCA at  478 D-E as 20 

fo l lows:  

 

“a Court  exercis ing Appel late jur isdict ion cannot ,  in the 

absence of  mater ia l  misdirect ion by the t r ia l  Court ,  

approach the quest ion of  sentence as i f  i t  were the t r ia l  25 
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court ,  and then subst i tute the sentence arr ived at  by i t  

s imply because i t  prefers i t .   To do so would be to usurp 

the sentencing discret ion of  the t r ia l  Court . . . ” 

 

The Court went on further to state at  page 478I to 479A that:  5 

 

“…the tests for interference with sentences on appeal 

were evolved in order to avoid subvert ing basic pr incip les 

that are fundamental  in our law of  cr iminal procedure , 

namely,  that the imposit ion of  sentence is the prerogative 10 

of  the t r ia l  court for good reason and that  is not  for 

appel late courts to interfere with that  exercise of  

d iscret ion unless it  is  convincingly shown that  i t  has not 

been properly exercised .. . ” 

 15 

The dispari ty between the sentence imposed by the t r ia l  Court  

and that  th is Court  would have imposed must be suf f icient  so 

as to warrant interference by th is Court .    

 

Ms Erasmus who appeared for the appel lant  referred us to the 20 

decis ion of  S v Naidoo & Others  2003(1) SACR 347 SCA at 

361h to 362e where the Court  sought  to d ist inguish between 

di f ferent  c ircumstances in which a crime of  culpable homicide 

may be commit ted.  The one end of  the spectrum , as set  out  in 

Naidoo  was where a momentary lapse of  concentrat ion results 25 
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in  t ragedy.  In that  s i tuat ion nei ther the lapse nor fai lure to 

foresee the consequence is del iberate.   The other end is the 

type of  case where the accused has del iberately assaulted the 

deceased but has not been convicted of  murder because the 

State fa i led to prove the case beyond reasonable doubt.   The 5 

Court  held that  no one wou ld quarrel  with the custodia l 

sentence in the lat ter case.  As to the former i t  held that  the 

Court  has a duty to str ive to f ind a balance between a 

sentence that :  

 10 

“wi l l  not  appear to rate the loss of  a l i fe with a l l  the 

at tendant t rauma to those whom the  deceased was near 

and dear as not  too ser ious against ,  on the other ,  the 

need to cal ibrate the degree to which the accused ’s 

conduct deviated f rom the standard of  care expected of  a 15 

reasonable person and if  i t  is  found to be sl ight ,  a lso to 

ref lect  that  adequately in the sentence to be imposed.”  

 

This is however inherent ly d i f f icul t .   See Naidoo supra  at 

paragraphs 45 and 46.   20 

 

Ms Erasmus also referred us to d if ferent  case law in order to 

h ighl ight  how courts have treated the issue of  sentencing in 

cases of  culpable homicide .  Whi le i t  is  useful  to look at 

previous cases as a guidel ine in sentencing , i t  must not  be 25 
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forgot ten that  each case presents pecul iar c ircumstances.  A 

number of  these cases which I  have perused do highl ight  the 

fact  that  punishment should acknowledge the sanct i ty of  

human l i fe  but  at the same t ime the court  should str ive to 

achieve the balance enunciated by Marais,  JA Naidoo supra :  5 

 

The varying nature of  sentences imposed in cases of  culpable 

homicide is indicat ive of  the di f fer ing nature of  the 

circumstances in each case . For instance, in S v Crossbeck 

2008(2) SACR 317 SCA the major i ty decis ion re jected a 10 

submission f rom the State that section 276(1)( i )  had to fo l low 

af ter i t  replaced a convict ion of  murder with that  of  culpable 

homicide.   In that case an appel lant accidental ly k i l led people 

whi lst  shoot ing at animals.   The Court  found that  a custodia l 

sentence was cal led for and imposed f ive years of  which two 15 

years were suspended.  In certa in cases courts have imposed 

suspended sentences whi lst  in some correct ional supervis ion 

has been found to be appropriate.    

 

I t  is  submitted by Ms Erasmus that  the case of  S v Phi lander 20 

supra  that  the magistrate referred to in h is judgment fe l l  to the 

more ser ious end of  the culpa spectrum and i t  was 

impermissib le for the magistrate to re ly on i t .    That judgment 

involved a case of  sustained assault  of  a wife by husband 

leading to her death.   In that  case the Court  found that  the 25 
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degree of  b lameworthiness exhib i ted by the accused was by no 

means sl ight.   The accused sentenced to seven years 

imprisonment.   The magistrate in the present instance quoted 

paragraph 8 of  the Phi lander judgment which ,  in my view is a 

restatement of  what has been ment ioned in many cases of  5 

culpable homicide.  I t  s imply refers to b lameworthiness as a 

re levant factor and the ser iousness of  the of fence.   

 

Highl ight ing the ser iousness of  the of fence did not  mean that 

the magistrate considered that  the appel lant  should be dealt  10 

with more severely than would otherwise be the case.  The 

magistrate indicated that  he was aware of  the appel lant ’s 

c ircumstances and that he would do everyth ing in h is power to 

ensure that  the term of  imprisonment was as short  as possib le.  

 15 

I  agree with Ms Erasmus that the accused ’s degree of  

b lameworthiness is re levant in determining which sentence is 

appropriate in these circumstances.  I t  would have indeed 

been helpfu l  i f  the magistrate had demonstrated that  the 

degree of  culpabi l i ty  was considered in h is sentence in 20 

judgment.   The non-ment ioning of  that  i ssue however does not 

necessari ly mean i t  was not considered.  At the end of  the day 

the quest ion that  must be asked by th is Court  is whether the 

al leged fa i lure by the magistrate amounted to misdirect ion 

which led to the imposit ion of  a sentence that is s o str ik ingly 25 
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inappropriate that  i t  induced a sense of  shock.   In other words ,  

i f  the magistrate had properly considered the degree of  

b lameworthiness exhib i ted by the appel lant  dur ing the incident , 

he would have found an appropriate sentence to be lesser t han 

the one he imposed.   5 

 

I t  was held by Holmes, JA in S v Ntshiza 1970(4) A l l  SA 12A at 

19: 

 

“ In cases of  culpa,  in  considering the accused ’s 10 

blameworthiness for the purpose of  sentence , one takes 

into account ,  in ter a l ia ,  the degree of  h is lack of  care 

which depends largely on the degree of  foreseeabi l i ty ,  

just  as in considering blameworthiness in a case of  dolus 

eventual is ,  one bears in mind ,  in ter a l ia ,  the degree of  15 

the foreseen possib i l i ty of  resul t ing death  -  i ts 

remoteness or proximity,  see S v de Bruin en Andere ,  

1968(4) SA 498 (AD) at  pg 511 C-E.   As to foreseeabi l i ty 

in the present case ,  a knife is obviously a dangerous 

weapon to wield i t  in  the circumstances of  c lose 20 

( indist inct)  the posi t ion in th is case clear ly spelt  potent ia l  

danger to W ilf red, even though the blow was directed at 

Peter.   In my view, foreseeabi l i ty of  possib le in jury and 

resultant  death to W ilf red was such as to render th is 

case of  negl igence of  a h igh order . . . ” 25 
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The Ntshiza decision supra,  involved the wield ing of  a knife , 

where the appel lant  a imed a blow with a pocket knife at  Peter 

who had provoked him.  At  that stage W ilf red who was 

standing very c lose to h im moved forward sl ight ly to in tervene 5 

and the stab landed on W ilf red’s chest .   W ilf red fe l l  on the 

ground and later d ied because the wound entered his heart.   

The appel lant in that  case was charged with murder .  He 

pleaded gui l ty of  culpable homicide and was convicted as 

such.  The appel late d ivis ion found f ive years imprisonment to 10 

be an appropriate sentence reducing i t  f rom 10 years and eight 

strokes that  were imposed by the t r ial  court .    

 

The present case is that  of  a young man who was involved in a 

brawl with Sivuy i le  and not with the deceased and no weapon 15 

was used to at tack him.  He lef t  the f ight  to go to h is room , but 

when he came back he did so with a kni fe in hand and wielded 

a knife in a room with people.  Sivuy i le was not the only 

person present.   He held the knife in h is r ight  hand , hoping 

that  i ts presence would negate any further at tack to h is person 20 

by Sivuyi le.   The appel lant  states that  h is at tent ion was 

focused on Sivuyi le the whole t ime.  He however goes on to 

state that :  “Out of  the corner of  my eye I  not iced a shadow 

moving fast  towards me and I  turned fast  inst inct ively stabbing 

in the direct ion of  the person approaching me f rom the couch, 25 
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the deceased, Thandazi le Molefe.”   He does not say that he 

thought he was being at tacked by the person approaching him 

or by Sivuyi le,  which would invariably t r igger h is inst inct ive 

act ions.   To the contrary ,  he states that  he did not  th ink he 

was in danger.    5 

 

I t  appears that  he did not just  “accidental ly wield a kni fe ” in 

the direct ion of  the shadow he saw, to ward of f  the attack,  he 

inst inct ively ‘stabbed towards the direct ion of  the ‘person who 

approached’  f rom the couch, whom he does not say he 10 

bel ieved to be Sivuyi le nor or  to be the person at tacking him.  

Therefore he knew that  a person was approaching and he 

stabbed ( inst inct ively) towards the direct ion of  that person and 

did not  take necessary care and regard to the other people , 

including the deceased.  His act ion clear ly spelt  potent ia l 15 

danger to other people and the deceased.  The real  reason for 

stabbing in that  d irect ion is not c lear ly expla ined.  

 

I t  cannot be said in my view that  the degree of  culpa  was so 

sl ight  that  i t  fe l l  wi th in the band of  momentar i ly lapse type of  20 

cases.  Here there was a del iberate act  of  carrying a kni fe in a 

room with people and a del iberate act of  stabbing in the 

direct ion of  a person approaching f rom the coach, a lbei t  being 

described as being inst inct ive.    

 25 
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The appel lant  p leaded gui l ty ,  and is contr i te about what he did 

to the deceased.  He is a f i rst  of fender, youthful  and a 

product ive member of  the community.   Provocat ion may wel l  

have af fected his judgment of  taking care in r egard to the 

deceased. Nevertheless,  reviewing al l  the considerat ions ,  both 5 

mit igat ing and aggravat ing and balancing the interest s 

ment ioned by Marais,  JA in Naidoo supra,  I  do not  consider the 

ef fect ive sentence of  f ive years imprisonment imposed by the 

magistrate to be so shockingly inappropriate so as to warrant 

interference by th is Court .    10 

 

While i t  may appear that  he magistrate fa i led to consider the 

degree of  culpabi l i ty in h is judgment and over -emphasized the 

ser iousness of  the of fence , the cumulat ive considerat ion of  a l l  

the re levant factors indicate that  the kind of  sentence imposed 15 

by the magistrate is not  one that  can be character ised as being 

so far removed to what th is Court  considers as appropriate.  

 

In the circumstances I  am not convinced tha t  the Magistrate 

exercised his d iscret ion improperly even i f  he imposed a 20 

sentence that  th is Court  would not  have preferred.  In the 

result  the appeal should fa i l .    

 

 

 25 
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I  would accordingly make the fo l lowing order:  

 

The APPEAL IS DISMISSED and the CONVICTION AND 

SENTENCE CONFIRMED. 5 

 

 

  

         

      BOQWANA, J 10 

 

I  agree. 

 

 

         15 

              KOEN, AJ 

  

   

  


