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GAMBLE, J :  

 

INTRODUCTION 
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1. Haliot is  midae  is  a species of  mol lusc which is  found in  

the colder,  intert idal  coastal  waters of  the Western and 

Southern Cape.  Local ly known as “perlemoen ”  or “perl ie ” ,  i t  is 

universal ly cal led abalone.   The mol lusc consists of  a large  5 

circular shel l ,  which resembles a shallow dish,  ideal ly  about 12 

to 15 cent imetres in d iameter ,  to which is at tached  through a 

th ick muscular stem, a s l imy, hard ,  muscular foot  about two to 

four cent imetres th ick.   The foot  af f ixes t he mol lusc,  through a 

natural  suct ion mechanism, to rocky outcrops on the ocean 10 

f loor.  

 

2. Abalone meat is considered by some to be the ul t imate  

marine del icacy.   I t  is  scarce,  d i f f icul t  to d ive out a nd given the 

hard impenetrable nature of  i ts f lesh (rather l ike a p iece of  o ld 15 

car tyre) ,  preparat ion of  abalone  is an arduous task:  each 

cook has a special  recipe to br ing out the del icate f lavour in 

th is otherwise unappet is ing piece of  marine l i fe.  

 

3. Abalone is a pr ized del icacy in  the Orient ,  where,  says  20 

Wikipedia Onl ine Dict ionary,  i t  is  served on specia l  fest ive 

occasions such as weddings and the l ike.   Some suggest a lso  

that  i t  has aphrodis iac qual i t ies.   The popular i ty of  abalone in 

the East has led to large quant i t ies of  the mol lusc’s muscular 

food being exported f rom South Af r ica  f rom the 1980’s to date .  25 
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The evidence in th is case suggests that  the vast  major i ty of  

these exports have been i l legal,  resul t ing in a state of  col lapse 

and near ext inc t ion of  the resource ,  a l though local  news 

reports f rom t ime to t ime during the course of  th is t r ia l ,  

regarding seizure by the law enforcement authori t ies of  5 

quant i ty of  abalone, suggest that the poaching of  abalone 

cont inues unabated in the Western Cape.   News reports on the 

News24 Onl ine service  during the currency of  th is t r ia l  ( in ter 

a l ia  on 27 September 2016, 25 November 2016, 10 March 

2017, 1 June 2017, 11 July 2017  and 9 August 2017) indicate 10 

that  the law enforcement authori t ies cont inue to seize larg e 

quant i t ies of  i l legal abalone worth many mi l l ions of  Rand and 

make arrests in that  regard in the Western Cape.  

 

THE ARREST OF THE ACCUSED  15 

 

4. The nine accused charged in th is matter were arrested, 

a long with a number of  others,  in 2006 on statutory charg es 

re lat ing to the i l legal possession for commercia l  exp lo i tat ion of  

abalone during the years 2005 to 2006.  Af ter a number of  20 

appearances in the Regional Court ,  Cape Town, the matter 

was t ransferred to th is court  for a tr ia l  which commenced in 

2008 before  Erasmus, J.   At  that  stage there were 19 accused, 

about half  of  whom were represented by counsel on paid 

br iefs,  and the remainder by the Legal Aid Board.    25 
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5. The proceedings before Erasmus, J ,  commenced with 

certa in prel iminary points being taken by th e accused then 

before court ,  and in some instances detai led ru l ings were 

del ivered by that  court .    See, for example,  S v Chao & Others 5 

2009(1) SACR 479 (C).   During the t ime that  the matter was 

before Erasmus, J,  one of  the accused, Jyeng Chang Ku aka 

Jerry Ku, skipped bai l  and a warrant for h is arrest  was issued.   

Proceedings before that  court  were delayed f rom t ime to t ime, 

as the accused hired and f i red their  legal representat ives.  10 

There was some further delay in the matter whi le the part ies 

awaited a decis ion f rom the Const itut ional Court ,  re lat ing to 

the const i tut ional i ty of  certa in aspects of  the Prevent ion & 

Organised Crime Act 121 of  1998 (“POCA”),  which evident ly 

impacted on certa in of  the charges they faced.  See Savoi and 15 

Others v Nat ional Direc tor of  Publ ic Prosecut ions and Another 

2 014(1) SACR 545 (CC).   That matter had commenced in the 

High Court  in Pietermari tzburg in 2012, where a ru l ing on 

const i tut ional val id i ty had been made, which ru l ing was 

conf i rmed by the Const i tut ional Court in Marc h 2014. 20 

 

6. Certa in of  the accused before  Erasmus, J,  tendered 

pleas of  gui l ty,  which the State accepted and in respect 

whereof non-custodia l  sentences were imposed.  Once the 

gui l ty p leas had been disposed of  the t r ia ls were separated.  25 
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The matter was removed f rom the t r ia l  ro l l  and remit ted to th is 

court ’s cr iminal pre -t r ia l  procedural  ro l l .   The matter was 

eventual ly sent to t r ia l  before th is Court ,  s i t t ing with two 

Assessors,  on 10 August 2014.  

 5 

7. During the pre-tr ia l  phase in 2014, another of  the 

accused, Yu Chen Chao aka Richard Chao, fa i led to appear 

af ter he had skipped bai l .   Once his bai l  had been estreated, 

the matter cont inued against  the nine accused l isted in the 

indictment.   At  the f i rst  appearance before th is Court  on 10 

10 August 2014, a postponement was requested for a week to 

enable the defence and the State to at tend to certa in 

addit ional pre-t r ia l  issues.  When the matter recommenced on 

18 August 2014, accused 7,  Stanley Dlamini ,  a c i t izen of  

Swazi land, who had evident ly returned hom e in the inter im, 15 

fa i led to appear and the matter cont inued in h is absence.  

Subsequent ly Dlamini ’s bai l  was estreated af ter he fa i led to 

return to South Af rica.  

 

8. By the t ime the case against  the remaining accused was 20 

ready to proceed, their  f inancia l  resourc es had been depleted 

by the earl ier proceedings and they were al l  obl iged to avai l  

themselves of  the service of  counsel appointed by Legal Aid 

South Af r ica.  Accused 1 was repre sented by Advocate 

L Joubert ,  accused 2, 4 and 5 by Advocate D  A J Ui js  SC, 25 
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accused 3 by Advocate C Mel lor,  who took over when Advocate 

D Theunissen, who or iginal ly appeared for numbers 3,  8 and 9 

was given leave to withdraw on October 2014, accused 6 by 

Advocate S Banderker and accused 8 and 9 by Advocate 

V Fransch (who also took over af ter the withdrawal of  5 

Advocate Theunissen).    The State was in i t ia l ly represented by 

Advocates D Greyl ing and A Heeramun.  In August 2016, 

Ms Greyl ing was replaced by Advocate J van der Merwe.  The 

Court  wishes to express i ts s incere thanks to a l l  the  counsel 

for the professional and col legia l  manner in which the matter 10 

has been conducted.  The case has been plagued by a number 

of  unavoidable systemic delays of  the type which are of ten 

associated with protracted cr iminal t r ia ls,  involving mult ip le 

accused, and everyone’s pat ience has been stretched at  t imes.  

The Court  would also l ike to thank at th is stage, the two 15 

Assessors who assisted us throughout the case and in 

part icular the ster l ing work done by Mr Vismer in the last 

couple of  weeks in help ing  the preparat ion of  th is judgment.  

We have also been great ly assisted by the court  registrar,  the 

usher,  who has always been there to help us and the 20 

stenographer.  

 

THE CHARGES PREFERRED AGAINST THE ACCUSED  

 

9. The charges against  the accused are formulate d in three 25 
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broad categories.   The f i rst  category re lates to contravent ions 

of  POCA, the second category re lates to var ious 

contravent ions of  the Marine Living Resources Act 18 of  1998 

(“ the MLRA”)  and the th ird category is f raud.  

 5 

POCA CHARGES  

 

10. The POCA charges, based on the content ion that  the 

accused were part of  an unlawful  enterpr ise,  as def ined under 

that  Act ,  ar ise f rom the al leged contravent ion of  two sect ions 10 

of  that  Act .    

10.1 On count 1 ,  accused 1 to 5 were charged with 

 contravening Sect ion 2(1)(f ) ,  read with Sect ions 1, 

 2(2) and 3 of  POCA, that is unlawful ly managing an 

 enterpr ise conducted through a pat tern of  15 

 racketeering act ivi ty.  

10.2 On count 2,  accused 1 to 9 were charged with 

 contravening Section 2(1)(e),  read with the same 

 subsect ions of  the same Act.   The substance of  the 

 charges against them, is that  they unlawful ly 20 

 conducted an enterpr ise through a pat tern of  

 racketeering or were associated therewith.  

 

MLRA CHARGES  

 25 
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11. Approximately hal f  of  the 116 charges which the accuse d 

col lect ively and individual ly face,  relate to contraventions of  

the MLRA.  There are f ive al leged contravent ions of  Sect ion 

18(1) of  the MLRA, read with Sect ions 1 and 58(1)(b) thereof, 

and also read with Sect ion 250 of  the Criminal Procedure Act 5 

51 of  1977 (“ the CPA”) i .e. unlawful ly operat ing a f ish 

processing establ ishment .   I  shal l  refer to these as the FPE 

charges.    

 

 11.1 Sect ion 18 of  the MLRA reads as fo l lows:    10 

“18.1 No person shal l  undertake commercia l  f ishing 

or smal l  scale f ishing,  engage in maricul ture 

or operate a f ish processing establ ishment, 

unless a r ight  to undertake or engage in such 

an act ivi ty,  or to operate such an 15 

establ ishment,  has been granted to such a 

person by the Minister. ”  

11.2 In the def in i t ions clause of  the MLRA (Sect ion 1):  

 a f ish processing establ ishment is def ined as : 

“Any  vehic le,  vessel,  premises or p lace where 20 

any  substance or art ic le is produced from 

f ish by any  method, including the work of  

cut t ing up,  d ismembering,  separat ing parts of ,  

c leaning,   sort ing,  l in ing and preserving of  

f ish or where f ish  are canned, packed, 25 
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dr ied,  gut ted,  sal ted,  iced,  chi l led,  f rozen or 

otherwise processed for sale in or outside the 

terr i tory of  the Republ ic.”  

 11.3 Fish is def ined in the MLRA as : 

 “The marine l iving resources of  the sea and 5 

 seashore,  including any aquat ic p lant  or animal, 

 whether p iscine or not ,  and any mol lusc, 

 crustacean, coral ,  sponge, holothurians or other 

 echinoderm, repti le and marine mammal and 

 includes their  eggs, larvae and al l  juveni le stages, 10 

 but  does not include sea birds and seals.”  

11.4 On count 3,  the FPE charge is said to have been 

 perpetrated by only accused 1 and 3,  and then only 

 as an act  of  racketeering.    

11.5 On counts 99,  101 and 103, the FPE contravent ions 15 

 are said to have been perpetrated only by accused 

 1,  3, 6 and 7.    

11.6 On count 114, the FPE contravention is said to 

 have been perpetrated only by accused 1 ,  2,  4    

 and 5.    20 

11.7 The remainder of  the counts under the MLRA are 

 a l leged contraventions of  Regulat ion 39(1)(a) of  the 

 Regulat ions as promulgated under Government 

 Not ice R1111 and publ ished in Government Gazette 

 19205 of  2 September 1998, read with Regulat ion 1 25 
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 and 96 of  the said regulat ions,  as issued in terms of  

 Sect ion 77 of  the MLRA (“ the MLRA Regs”) ,  read 

 with Sect ions 1 and 58 thereof  and Sect ion 250 of  

 the CPA, i .e.  unlawful ly col lect ing,  keeping, 

 contro l l ing or processing abalone for commercia l 5 

 purposes.    

11.8 Regulat ion 39(1)(a) in the aforesaid Government 

 Gazette reads as fo l lows:  

  “No person shal l ,  except on the authori ty of  a 

  permit :  10 

 (a) Engage in f ishing,  col lect ing,  keeping or 

  contro l l ing of ,  or be in possession of   

  abalone for commercia l  purposes.”  

11.9 On count 4,  accused 1 and 3 are charged  with 

 contravening th is sect ion of  the MLRA  Regs only as 15 

 an act  of  racketeering.    

11.10 On counts 13,  18, 20,  24,  33, 36,  37, 40,  44 to 47 

 and 51, accused 1,  3,  8 and 9 are charged jo int ly 

 wi th contravent ions of  the MLRA Regs.   

11.11 On counts 5 to 12,  14 to 17,  19,  21 to 23,  32,  34, 20 

 35,  38, 39,  41 to 43,  48 and 49, accused 1,  2,  4,  5, 

 8 and 9 are charged jo int ly with contravent ions of  

 the MLRA Regs.   

11.12 On counts 100, 102 and 104 , accused 1,  3,  6 and 

 7 are charged jo int ly with such contravent ions.    25 



/MJ / . . .  

11.13 On count 105, accused 1,  2, 3,  4, 5, 8 and 9 are 

 charged jo int ly with the contravent ion of  the MLRA 

 Regs.   

11.14 On counts 106 and 109, accused 1, 3,  8 and 9 are 

 charged jo int ly with such contravent ions.    5 

11.15 On counts 107 and 108, accused 1, 2, 4, 5, 8    

 and  9 are charged jo int ly with s imi lar 

 contravent ions; 

11.16 On counts 115 and 116, accused 1, 2,  4 and 5 are 

 charged jo int ly with s imi lar MLRA Reg 10 

 contravent ions.  

 

FRAUD CHARGES  

 

12. The State a l leges that  the f raud charges are required to 15 

be read with Sect ion 51(2) of  the CPA.  The substance  of  the 

charges is that  the accused def rauded SARS, more part icular ly 

i ts Department of  Customs & Excise, by fa i l ing to d isclose  that 

the product which was being exported by the enterpr ise f rom 

South Af r ica,  was a combinat ion of  abalon e and pi lchards as 20 

opposed to just  p i lchards,  which were disclosed to the customs 

authori t ies in the re levant shipping export  documents.   The 

State a l leges that  th is misrepresentat ion  occasioned prejudice 

or potent ia l  prejudice to SARS.   

12.1 On counts 60,  65, 67,  71,  80,  83,  84,  87,  91 to 94, 25 
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 97 and 98, accused 1,  3,  8 and 9 are charged 

 jo int ly with f raud.   

12.2 On counts 52 to 59,  61 to 64 ,  66,  68 to 70,  72 to 

 79,  81, 82, 85,  86, 88 to 90,  95 and 96, accused 1, 

 2,  4,  5,  8 and 9 are charged joint ly w ith th is 5 

 of fence.   

12.3 On counts 110 and 113, accused 1, 3,  8 and 9 are 

 charged jo int ly with th is of fence ; and  

12.4 On counts 111 and 112, accused 1,  2,  4,  5,  8 and 9 

 are charged jo int ly with th is of fence.   10 

For the sake of  convenience, i t  is  noted t hat  the f raud 

charges ef fect ively mir ror the MLRA contravent ions , so 

that  each MLRA charge has a matching f raud charge.  

 

RESPONSE TO THE CHARGES AND GENERAL CONDUCT OF 15 

PROCEEDINGS  

 

13. At  the commencement of  the case, each of  the accused 

pleaded not gui l ty  to the charges preferred against  them.  

None of  the accused disclosed the bases  of  their  defences at 20 

that  stage.  However,  dur ing  the course of  the t r ia l ,  a number 

of  admissions were made by the defence, which admissions 

were recorded in terms of  Sect ion 220 of  the CPA.  I  shal l  deal 

with the part icular i ty of  those admissions as the need ar ises 

during the course of  th is judgment.  25 
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14. As already averted to,  the case was plagued by a number   

of  unavoidable lengthy postponements for a var iety of  reasons, 

including i l lness on the part  of  a l l  part ies involved in th is 

l i t igat ion and a conf l ict  of  interest,  which necessi tated the 5 

appointment  of  new counsel for accused 3,  8 and 9 ,  but 

eventual ly the State c losed i ts case on 29 February 2016, the 

95 t h  day of  the t r ia l .   When doing so,  the State abandoned 

certa in charges against  some of  the accused.  As a 

consequence thereof ,  the fo l lowing accused were acquit ted at 10 

that  stage of  the fo l lowing charges:  

14.1 Accused 1 :  Charges 5,  6,  7, 8,  9,  49 and 96.  

14.2 Accused 2 : Charges 4,  5,  6,  7,  8,  9, 10,  49, 57 and  

96. 

14.3 Accused 3 :  Charges 13, 18,  20,   27,  60,  65,   67 and 15 

71. 

14.4 Accused 4 :  Charges 5,  6,  7, 8,  9,  10,  49,  57 and 96.  

14.5 Accused 5 :  Charges 5,  6,  7, 8,  9,  10,  49,  57 and 96.  

14.6 Accused 8 :  Charges 5,  6,  7, 8 ,  9,  49 and 96.  

14.7 Accused 9 :   Charges 5,  6,  7,  8,  9, 49 and 96.  20 

 

15. Af ter the close of  the State case, counsel for each of  the 

accused indicated that  they had been instructed to apply for 

their  respect ive cl ients’  d ischarge in terms of  Sect ion 174 of  

the CPA.  By pr ior arrangement,  the Court  d id not  s it  dur ing 25 



/MJ / . . .  

the second term of  2016 as I  was on long leave which had 

been postponed a year earl ier.   In the result ,  the matter stood 

down unt i l  1 August 2016 to enable counsel for the defence 

and the State to prepare detai led wri t ten argument in regard to 

the discharge appl icat ions.  On 15 August 2016, the Court 5 

del ivered i ts ru l ing on the Sect ion 174 appl icat ion and the 

orders made pursuant thereto are a matter of  record.   By way 

of  summary,  a l l  of  the accused charged with the contravent ion 

of  Sect ion 2(1)(f )  of  POCA, i .e.  the management of  an i l legal 

enterpr ise, were acquit ted whi le accused 1 was acquit ted on 10 

al l  the MLRA charges which he faced in re lat ion to the 

operat ion of  a f ish processing faci l i ty.   The re were further 

acquit ta ls of  some of  the accused on individual MLRA and 

f raud charges,  and these also appear f rom the record and wi l l  

not  be repeated now.  15 

 

THE STATE CASE  

 

16. The State led the evidence of  some 32 witnesses, a 

number of  whom were warned as potent ia l  accompl ices in 20 

terms of  Sect ion 204 of  the CPA.  In addit ion,  hundreds of  

documents were admit ted into evidence by agreement, whi le in 

respect of  others,  admissib i l i ty was placed in issue and i t  was 

necessary for the Court  to ru le thereon.  Tho se ru l ings,  the 

adjudicat ion of  which took up a fa ir  amount of  court  t ime, are a 25 
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matter of  record and wi l l  not  be revis i ted at  th is stage.  

 

17. For  purposes of  th is judgment, I  do not intend traversing 

the fu l l  detai ls of  each and every witness’  test imony .  That 

evidence too is a matter of  record and much of  i t  has been 5 

debated in f inal  argument by the part ies,  and considered by 

the Court  in the process of  f inal is ing th is judgment.   I  shall  

at tempt to encapsulate in th is judgment what we consider to be 

the essence of  the re levant evidence adduced by the State and 

i t  wi l l  be conveyed in a narrat ive form.  10 

 

THE MODUS OPERANDI  OF THE ALLEGED JOINT 

ENTERPRISE  

 

18. In re lying on POCA, the legal impl icat ions whereof  I  shal l  15 

discuss in more detai l  la ter,  the State has al leged that  the 

accused were part ic ipants in a “ jo int  enterpr ise” as def ined in 

that  legis lat ion.   I  consider that  i t  wi l l  be useful  at  th is stage to 

descr ibe the modus operandi  of  the al leged enterpr ise to 

provide the background for the discussion re garding i ts a l leged 20 

existence and the part ic ipat ion,  i f  any,  of  the accused therein.  

Much of  what I  shal l  descr ibe is covered in the evidence of  the 

Department of  Marine & Coastal  Management (“MCM”) of f ic ia ls 

adduced by the State.   

 25 
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19. As I  have said ear l ier,  abalone is to be found in the 

intert idal  zone along the coast l ine of  the waters of  the Western 

Cape, stretching f rom Cape Columbine on the Cape West 

Coast to Cape Agulhas at  the southern t ip of  the Af r ican 

cont inent.   I t  is  customari ly pr ized of f  the  rocks by a diver,  5 

using a f lat  edge instrument l ike a screwdriver or a tyre lever,  

which is swif t ly and deft ly inserted between the rock and the 

mol lusc before i t  has an opportuni ty to c l ing fast  to the rock.  

Tradit ional ly these divers were recreat ional sportsmen and 

women, who were al lowed to take f rom the sea their  dai ly bag 10 

l imit ,  as st ipulated in a permit  issued by MCM and i ts 

predecessors.   Recreat ional d ivers were precluded f rom sel l ing 

their  abalone to the publ ic or to the cater ing industry.  

 

20. The commercia l  abalone industry is  str ict ly contro l led by 15 

MCM regulat ion and permit  holders are restr icted to the 

number of  individual uni ts they may remove f rom the sea at 

any given t ime.  Whereas recreat ional d ivers were required to 

use convent ional snorkel l ing equipment  to access their  catch, 

commercia l  d ivers are permit ted to use compressed air  p iped 20 

to them f rom a vessel on the surface, so as to be able to 

spend longer periods of  t ime under water.   However,  the use of  

scuba equipment by any divers to f i sh for abalone is absolute ly 

proscr ibed.  

 25 
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21. The MCM evidence describes how over t ime the legal 

abalone trade burgeoned.  The pr ime si tes for poaching were 

in the vic in i ty o f  Cape Hangkl ip,  which is the eastern 

promontory to False Bay, eastwards along th e coast f rom 

Hangkl ip to Betty’s Bay and then Hawston, which l ies between 5 

Betty’s Bay and Hermanus and f rom Gansbaai,  which l ies 

across Walker Bay f rom Hermanus, a long the coast through 

Pearly Beach towards Cape Agulhas.   Indeed, Hawston and 

Gansbaai have become household names associated with 

abalone smuggl ing.   A casual stro l ler a long the coast l ine would 10 

know, when coming across a large pi le of  empty abalone shel ls 

on the rocks in the areas referred to above, that  abalone 

poachers had most l ikely been act ive in the area.  

 

22. The MCM evidence demonstrated photographical ly how 15 

individual abalone divers are customari ly accompanied by 

large groups of  local  residents,  some of  them armed with semi -

automat ic f i rearms, as they make their  way to the sea.  The 

apparent approach of  “safety in numbers” means that the 

poachers are invariably able to outsmart  and outnumber the 20 

MCM off ic ia ls,  of  whom there are regret tably very few.  High 

powered semi- inf latable boats are ut i l ised by the poachers to 

access more remote spo ts,  and modern day electronic locat ion 

equipment is the order of  the day.   In the recent News24 report 

of  9 August 2017, to which I  referred earl ier,  i t  is  said that  a 25 
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group of  more than 120 people set  upon and ra ided a 

maricul ture faci l i ty near Danger Point  where abalone was 

being farmed.  

 

23. Once retr ieved f rom the sea, the abalone is brought 5 

ashore and shucked on the rocks.   This involves the removal of  

the abalone f rom the shel l ,  by insert ing a sharp, decent s ized 

kni fe between the foot  and the shel l  a nd severing the 

connect ing muscle.   The shucked abalone is then placed in 

large t ransparent p last ic bags, which are hidden at 10 

prearranged points a long the coastl ine where they are later 

p icked up by those responsib le for the t ransportat ion of  the 

product.   From there the abalone’s long journey towards the 

Orient  commences.  

 15 

24. The plast ic bags are loaded into vehic les for 

t ransportat ion through to their  next  point  of  handl ing.   These 

vehicles are said to of ten t ravel  in  an informal convoy, with 

outr iders on the look-out for law enforcement of f icers and 

others br inging up the rear.   In th is process,  cel l  phones and 20 

radio equipment, as wel l  as f i rearms and fast  cars,  are 

indispensib le tools of  the t rade.  So, for example,  the State 

witness,  David Walter le Roux, h imself  an admitted l ink in th is 

t ra in of  unlawful  procurement,  descr ibed to the Court  how he 

travel led f rom Cape Town to Somerset West to col lect 25 
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shipments of  abalone f rom a temporary storage faci l i ty in the 

garage of  a pr ivate home belonging to one, Michael W inter .  

Presumably that  abalone had been del ivered through the 

t ransportat ion route just  d iscussed.  Le Roux described how he 

then drove his bakkie through to the parking lot  of  a shopping 5 

centre in Bel lvi l le ,  where i t  was parked at  a prearranged spot, 

leaving the igni t ion keys under the f loor mat  or the sun visor.  

 

25. Le Roux to ld the Court  how, af ter spending an hour or so 

in a nearby cof fee shop, he would return to h is bakkie ,  which 10 

had in the inter im been dr iven of f ,  re l ieved of  i ts cargo and 

returned to the parking area with the keys hidden as before.  

Le Roux was at  pains to impress upon the Court the need for 

secrecy and securi ty dur ing the ent i re operat ion and stressed 

that  he was not to know who was responsib le for the pick up 15 

and return of  h is vehic le.  

 

26. The next  step in the journey was described in detai l  by 

Dawid Jacobus Botha aka Jaco, another accompl ice witness,  

who fe l l  upon hard t imes up  country and travel led down to 20 

Cape Town, af ter a promise of  work was made by a re lat ive in 

Bel lvi l le .   He was given a fa ir ly lucrat ive job by a family 

member,  as a driver -cum-general  assistant  in an informal,  

i l legal abalone processing faci l i ty,  run out of  a double garage 

at  a house ef fect ively rented by accused 4  in Kendal Road in 25 
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the suburb of  Durbanvi l le .   Botha expla ined how he would go 

out and col lect  a load of  abalone stashed in p last ic bags on 

the back of  a parked bakkie near the publ ic rose garden in 

Durbanvi l le .   The bags were dropped of f  at  the Kendal Road 

property and the bakkie returned to i ts or iginal  spot.  5 

 

27. Botha described how the abalone was thereaf ter 

processed in the garage.  First ly,  i t  was scrubbed to remove 

the sl ime, col loquia l ly  referred to as “melk ” ,  which covered the 

exter ior and then hosed down.   Thereaf ter,  the abalone was 10 

put in p last ic bags, which were packed into galvanised metal 

t rays and placed in large chest  type deep f reezers,  where i t  

was f rozen unt i l  sol id.   The f rozen block of  abalone was then 

t ipped out of  the t ray and slot ted into a cardboard box  -  A 

standard type cardboard ordinari ly used for the export  of  10kg 15 

packs of  p i lchards -  the t rays having been custom made  so as 

to a l low the f rozen contents to f i t  snugly into the 10kg boxes.  

When a suf f ic ient  number of  boxes of  f rozen abalone had been 

packed, the cargo was loaded on to a one ton Nissan 

Hardbody bakkie and transported through to a c old store 20 

faci l i ty,  in i t ia l ly in  Mait land and later in Brackenfel l  Industr ia, 

where i t  was temporari ly housed.  

 

28. From Mait land, and later Brackenfel l  Industr ia,  said 

Botha the boxes were taken through to a large commercia l  cold 25 
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store faci l i ty in Cape Town Harbour,  where they were del ivered 

to a company known as V&A Cold Storage.  For the sake of  

convenience, I  shal l  refer hereafter s imply to th is faci l i ty as 

V&A.  On arr ival  at  V&A, the boxes of  abalone, bearing a 

stamp marked “BAIT”,  were pal let ised, i .e.  they were l oaded on 5 

to a wooden pal let  and part ia l ly concealed by 10kg boxes of  

genuine pi lchards, before being enclosed with p last ic wrap. 

For t ransport  f rom the tempora ry hold ing faci l i ty at  Mait land to 

V&A, use was made of  a larger vehic le,  descr ibed as a 1.3 ton 

Kia,  which Botha col lected f rom commercia l  premises in the 10 

l ight  industr ia l  area north of  Cape Town known as Montague 

Gardens. 

 

29. Certa in loads arr ived at  the V&A pal let ised, whi le those 

that  were not,  were pal let ised on the loading bay outside the 15 

cold store,  given that  the cold store refused to accept product 

that was not pallet ised.  Af ter the temperature had been 

checked by V&A’s qual i ty contro l  of f icer ,  using a probe, the 

pal lets were then booked into the V&A faci l i ty,  of ten with the 

assistance of  accused 8,  Desmond  Pienaar,  with each pal let 20 

being individual ly tagged by staf f  f rom the cold storage faci l i ty,  

using a computer generated  bar-coded adhesive label.   

Thereafter the pallets were stored in one of  the large f reezer 

rooms operated by V&A.  The pal lets could be readi ly located 

by the staf f  of  V&A at  any stage af ter storage, by vir tue of  a 25 
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computer ised system, which recorded the detai ls on the bar -

coded label and which ref lected,  through a numbering system, 

exact ly where in the cold store the product had been stored.   

So at  any given t ime, the person for whom the product had 

been stored could arr ive at  V&A and ask for a pal let marked, 5 

say  XYZ 123 to be  retr ied f rom the store and made avai lable 

for onward t ransmission to i ts dest inat ion,  for example,  in a 

ref r igerated ocean con tainer,  on a container vessel.  

 

30. Before the f rozen abalone could be so exported by sea, i t  10 

had to be inspected  by of f ic ia ls f rom a government agency 

known as the Perishable Products Export  Contro l Board 

(“PPECB”).   These of f ic ia ls were required to ensure the 

integri ty of  the container and the product f rom a f reezing point 

of  view and ensure i ts sui tabi l i ty for export  general ly.   I t  was 15 

said that  any product that  was not adequately f rozen below 

minus 12C could not  be loaded into the container for export .   

In addit ion,  documentat ion had to be completed for t ransfer of  

the product f rom the cold store to the quayside and the 

eventual loading thereof  on board the re levant container 20 

vessel bound for the East.  

 

31. To that  end, a pre -cooled ref r igerated container was 

taken by t ruck to V&A, where the f rozen pal lets were retr ieved 

f rom the cold store and loaded into the container.   To ensur e 25 
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that  the abalone was not located near the doors of  the 

container ,  where i t  might have been seen by the PPECB 

inspector,  the pal lets contain ing mixed boxes of  abalone and 

pi lchards,  were loaded f i rst  into the container,  and then only 

so as to part ia l ly f i l l  the container.   The remainder of  the 5 

container was then f i l led up with pal lets contain ing boxes of  

var ious f ish products,  but  general ly 10kg boxes of  p i lchards.  

These boxes of  pi lchards were used so as to “p lug up the 

gaps”,  so that i f  the doors of  the  container were opened by the 

PPECB inspector, or any law enforcement of f ic ia l ,  they would 10 

encounter only boxes of  f rozen pi lchards.  

 

32. Once the container had been f i l led,  i t  was t ransported to 

the container basin  in the Cape Town docks by road, f rom 

where i t  was kept in what is known as a stack,  unt i l  the 15 

necessary documentat ion had been obtained, af ter which i t  

was loaded on board the designated vessel for t ranshipment, 

pr imari ly to Hong Kong.  The documentat ion  consisted of  b i l ls 

of  entry/export  and bi l ls  of  lading,  which were drawn up by a 

local  f re ight  agent  and which always ref lected the cargo as 20 

f rozen pi lchards.  Upon del ivery of  the container at i ts f inal 

dest inat ion, payment was supposed to have been made in 

South Af r ica by the consignee for a ca rgo of  p i lchards,  which 

payment would have been signi f icant ly less than the value of  

the actual  cargo of  abalone.   We do not know as a fact  whether 25 
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such payments were ever made.  

 

33. The court  was to ld,  and shown photographs, of  the 

abundance of  abalone on  sale in shops in Hong Kong and i t  

was said that  the South Af r ican product was amongst the most 5 

sought af ter in Hong Kong, sel l ing  for as much as US$3000 per 

k i lo in 2006.  From that  which I  have described, i t  can be 

concluded that  the i l legal export  of  ab alone f rom South Af r ica 

to foreign shores, presents major business opportuni t ies for 

local  operators  generat ing vast  amounts of  income which do 10 

not at t ract  VAT or income tax.  

 

34. Against  that  general  backdrop, i t  can be seen that  the 

process of  procuring abalone i l legal ly,  processing i t  at  an 

i l legal FPE, packing and stor ing  i t  in  a safe cold store faci l i ty, 15 

loading i t  on board a vessel for t ranshipment overseas, and 

the diversion of  the proceeds of  sale thereof  f rom the tentacles 

of  the revenue authori t ies,  prima facie  f i ts what the State says 

const i tuted “a pat tern of  racketeering act ivi ty” by an 

“enterpr ise”,  as def ined in POCA and later d iscussed in th is 20 

judgment.   But before considering the POCA charges, I  in tend 

to deal with the var ious pol ice ra ids i n which some of  the 

accused were arrested and which exposed the abalone supply 

chains,  which the State c la ims const i tuted the unlawful 

enterpr ise as contemplated under POCA.  25 
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THE FOXHOLE FARM RAID - 8 FEBRUARY 2006  

 

35. Act ing on a t ip -of f ,  a cont ingent of  pol ice of f ices,  under 

the command of  Captain Lodewyk Br ink,  vis i ted an agricul tural 5 

hold ing known as Foxhole Farm, near Koelenhof  in the distr ict 

of  Stel lenbosch, on the af ternoon of  8 February 2006.   The 

pol ice of f icers were al l  then at tached to the pol i ce’s erstwhi le  

Organised Crime Unit ,  stat ioned at  Kasselsvle i  Road in 

Bel lvi l le  South.  I t  appears that  af ter restruc tur ing,  th is unit  10 

later became known as the Directorate  of  Pr ior i ty Crimes and 

is now commonly referred to as The Hawks.   Br ink to ld the 

Court  that  at  the t ime he had extensive experience in the 

invest igat ion of  abalone re lated cases, and he had been asked 

by his col league, Warrant Off icer André Potgieter,  the 15 

invest igat ing of f icer in th is matter,  to assist  with the ra id.   To 

avoid confusion,  I  shal l  hereafter refer to Warrant Off icer 

Potgieter s imply as Potgieter and to h is senior col league, 

L ieutenant Colonel L isa Potgieter,  as L ieutenant Colonel 

Potgieter.  20 

 

36. At  Foxhole Farm, said Potgieter,  the pol ice focused their  

at tent ion on a f ree-standing cot tage, some 150 metres away 

f rom the main farmhouse.   On his arr ival ,  he found the cot tage 

unoccupied and not iced that  the curta ins were drawn.  He 25 
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peered through one of  the windows and saw that there were a 

number of  large chest type deep f reezer s inside.   Pr ior 

experience would have informed him that  th is was the hal lmark 

of  an abalone storage faci l i ty.   From informat ion obtained by 

Potgieter,  Br ink was sent to intercept the lessee of  the bui ld ing 5 

and arrest  h im, which he later d id.   Suspect ing t hat  there may 

be people coming to the house, the pol ice stood of f  and took 

up a posi t ion on a hi l l  behind the cot tage.  At  that  vantage 

point ,  the cottage itself  was obscured  f rom their  vis ion.  

 10 

37. Br ink,  who had returned to the stake -out,  said that 

towards sunset,  he saw a si lver   Toyota Condor vehic le,  (a 

smal ler type of  minibus) with registrat ion number MLN 644 GP, 

being dr iven away f rom the cottage.   He checked i ts 

registrat ion number on the pol ice system and found i t  belonged 15 

to somebody cal led Wei L iu L iu.   This accorded with 

informat ion already at  h is d isposal ,  that  L iu was the lessee of  

the cot tage.  The vehicle was stopped by the pol ice,  who found 

two men in i t .   Br ink said the dr iver was accused 3,  Gavin 

Wildschutt ,  but  that  he was uncerta in of  t he name of  h is 20 

passenger.   Upon inquiry as to h is intent ions,  number 3 to ld 

Brink that  he was at the farm to meet a Chinese fr iend to 

col lect  study notes f rom him, but he did not  e laborate on the 

extent  of  h is Oriental  studies.   Br ink not iced that  the rear  seat 

of  the Condor had been removed.  This,  he said,  was of ten the 25 
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conf igurat ion of  such vehic les,  so as to enhance their  packing 

space for the t ransportat ion of  goods such as abalone.  

 

38. The pol ice requested the two men to accompany them to 

the cot tage which was then searched.  In so doing,  the pol ice 5 

surpr ised two other men, who were busy packing cleaned 

abalone into s i lver galvanised t rays for storage in the f reezers.   

Af ter a thorough search of  the premises,  the pol ice seized 

5050 units of  abalone and arrested accused 3,  together with 

Messrs Jerry W itbooi,  Jerome Browne and Ashley Browne, and 10 

a case was registered at  the Stel lenbosch Pol ice Stat ion.  

Br ink observed that  short ly af ter their  arr ival  at  the 

Stel lenbosch Pol ice Stat ion ,  an attorney by name of  Wynand 

du Plessis arr ived to represent the persons who had been 

arrested at  Foxhole Farm.   Mr Du Plessis was wel l  known to 15 

Brink,  having formerly been a pol ice of f icer in the sel fsame 

unit .  

 

39. When those arrested at  Stel lenbosch appeared before 

the Regional Court  s i t t ing in Hermanus on 28 Apri l  2006, 20 

accused 3,  together with h is co -accused in that matter, 

negot iated a plea bargain  with the State in terms of  Sect ion 

105A of  the CPA.  The State produced a cert i f ied copy of  the 

charge sheet in that  matter,  which records that ,  in ter a l ia ,  

accused 3,  in that  matter c i ted as accused 5,  p leaded gui l ty to 25 
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two charges,  namely operat ing a f ish processing establishment 

in contravent ion of  Sect ion 18(1) of  the MLRA  and possession 

of  abalone for commercia l  purpose s in contravent ion of  

Regulat ion 39(1)(a),  both counts s imi lar to those with which 

the accused has been charged herein.   The charges were 5 

taken together for purposes of  sentence and number 3 was 

sentenced to a f ine of  R40  000,00 or in defaul t  of  payment,  18 

months imprisonment.  

 

40. A ser ies of  contemporaneous photographs taken during 10 

the Foxhole Farm raid,  revealed in graphic detai l  to the Court 

what was taking place inside the cot tage.   One sees plast ic 

bags of  abalone, shucked but not  yet  c leaned, a numb er of  

metal  pans for f reezing,  chest  f reezers and cardboard boxes 

marked “p i lchards” for packaging and distr ibut ion.   There can 15 

be l i t t le  doubt that th is was a f ish processing faci l i ty,  handl ing 

the processing of  large quant i t ies of  abalone, hence accused 

3’s gui l ty p lea in the Regional Court .  

 

THE BELLVILLE RAIDS - 19 JUNE 2006  20 

 

41. At  about midday on 19 June 2006, members of  the 

Organised Crime Unit ,  once again act ing on a t ip -of f ,  ra ided 

two premises in the greater Bellvi l le  area.  One was a 

commercia l  yard at  49 Hercules Street ,  Bel lvi l le  South and the 25 
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other a pr ivate residence at  15 Faraday Street,   Belhar.  

Fortu i tously,  the yard in Hercules Street  is just  a couple of  

streets away f rom the Bel lvi l le  South Pol ice Stat ion and the 

erstwhi le of f ices of  the  Organised Crime Unit.   Hercules Street 

runs paral le l  wi th Kasselsvle i  Road two streets to the north of  5 

i t .   The yard was leased by Adam Wildschutt ,  the uncle of  

accused 3 and was ostensib ly used for the storage of  f i rewood 

and a var iety of  decrepit  t ransport  vehic les.  

 

42. Potgieter test i f ied that  he had received information 10 

regarding a white Toyota bakkie which was expected to del iver 

abalone to the premises in Hercules Street .   He kept those 

premises under survei l lance, assisted by his col leagues Brink,  

Xol i le  Machaba aka Shakes and Lieutenant Colonel Potgieter, 

who is no re lat ion.   Potgieter expla ined that he saw the white 15 

Toyota enter ing the yard,  where i t  remained for some t ime.  

When i t  emerged f rom the yard,  i t  was apparent that  the 

vehic le was heavi ly loaded.  L ieutenant Colonel  ( then Captain) 

Potgieter  and Brink,  the lat ter in h is own vehicle,  fo l lowed the 

white Toyota bakkie with registrat ion number CY 191083, to a 20 

house in Belhar, a resident ia l  area, a couple of  k i lometres to 

the south of  Hercules  Street .   Machaba and Potgieter remained 

behind with another col league, and cont inued survei l lance of  

the yard.  

 25 
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43. Br ink expla ined to the Court  how the white Toyota 

reversed into the dr iveway of  the house at  number 15 Faraday 

Street  and stopped with i ts ta i lgate facing a t ip -up garage door 

which was open.  The pol ice swooped on the premises and 

discovered a large quant i ty of  f resh,  shucked abalone in 5 

p last ic bags, stashed under a p iece of  o ld carpet ing on the 

back of  the white Toyota ,  which was f i t ted with a canopy.  

There was also a l ight  b lue Toyota bakkie parked in the 

dr iveway between the white Toyota and the garage door.   This 

vehic le a lso had a canopy on the rear and was found to 10 

contain boxes of  f rozen abalone marked with the word “ Bait ” .   

 

44. In the garage the pol ice found a number of  chest 

f reezers,  steel  t rays,  (some empty and others contain ing 

f rozen abalone),  and cardboard boxes into which the f rozen 15 

abalone slabs could f i t .   On the outside these boxes also 

carr ied the word “Bait ” ,  which had ev ident ly been pr inted there 

with a rubber stamp.   Potgieter said that  the abalone 

processing operation was in  fu l l  product ion when the pol ice 

arr ived at  Faraday Street .   Connected to the garage, via an 20 

inter leading door, was a bedroom in which i tems such as  

plast ic crates and pi les of  cardboard,  yet  to be fo lded into 

boxes, were found.  Al l  of  th is was photographical ly recorded 

and upon perusal of  Exhibi t  C,  there can be l i t t le  doubt that  a 

f ish processing faci l i ty,  as def ined, was being operated at  the 25 
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Faraday Street  premises.  

 

45. A number of  people were arrested at the house, including 

Lydia W ildschutt ,  the wife of  Adam Wildschutt ,  Jerry Witbooi,  

Jerome Browne and Ashley Browne.  Potgieter,  having arr ived 5 

f rom Hercules Street ,  then took over the scene.  Ad am 

Wildschutt ,  h imself ,  was arrested at  the Hercules Street  yard a 

l i t t le  later.   Both Adam and Lydia W ildschutt  immediately 

of fered their  assistance to the pol ice and through the 

intercession of  their  legal representat ive,  a certa in Mr Jos é, 10 

both subsequent ly furnished the pol ice with af f idavi ts, 

impl icat ing accused 3,  their  nephew, as the person in charge 

of  the FPE operat ion being conducted at  their  house.  

 

46. Potgieter test i f ied that  he returned to Hercules Street , 15 

where he and Machaba entered the prem ises for the purposes 

of  conduct ing a search.   In one corner of  the yard,  the pol ice 

came across a wooden lean -to shed, in which an assortment of  

f reezers was found, some contain ing f rozen abalone st i l l  in 

bags.   There was a large quant i ty of  f resh,  shucke d abalone in 20 

clear p last ic bags, as also an industr ia l  s ize scale and several  

large 19kg gas bott les,  of  the sort  associated with 

restaurants/commercia l  premises.   Also under the lean -to were 

several  50kg bags of  coarse sal t .   Potgieter expla ined that  as 

an experienced invest igator in abalone matters,  he was aware 25 
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that  sal t  was of ten used in the processing of  dr ied abalone.  

 

47. Potgieter said that 10788  units of  abalone were found at 

Hercules Street  and a further 1114 units at  Faraday Street.   

Included in th is number were 41 units of  dr ied abalone.  There 5 

was no obvious drying faci l i ty at  Faraday Street  and the 

re levance of  th is d iscovery wi l l  emerge later.  Accused 6, 

Rodney Onkruid,  was arrested at  the yard in Hercules Street , 

a long with a number of  others.   The suspects arrested at  both 

scenes, were amongst those who tendered gui l ty p leas during 10 

the in i t ia l  phase of  the prosecut ion before Erasmus, J.  

 

48. In the middle of  the yard,  opposite the entrance          

f rom Hercules Street , the pol ice found a la rge blue shipping 

container mounted on the back of  a rusty o ld Mercedes Benz 15 

t ruck,  which can be seen on a number of  the photographs  

re lat ing to that  scene.  Emblazoned on ei ther s ide of  the 

container were the words “KIEN HUNG”, evident ly the name of  

some Oriental  shipping business.   When the doors of  the 

container were opened, the pol ice discovered several  i tems of  20 

interest  inside.   These included blue metal  drums      of  sodium 

hydrosulphate which Lieutenant Colonel Potgieter later to ld the 

Court  was a chemical used in the drying             of  abalone.   

There wa also a var iety of  unmade cardboard boxes, several 

p last ic d ishes,  gas bott les and shelving made f rom steel  mesh.  25 
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Potgieter to ld the Court  that  th is was         the sort  of  

apparatus usual ly assoc iated with the drying          of  abalone.  

Al l  of  the i tems of  re levance found at  the yard    and in the 

container,  were photographed and are included       in 

Exhibi t  C.  5 

 

49. The number p late on the rear of  the Mercedes Benz 

t ruck,  read NDB 811 GP.  Potg ieter searched the cab of  the 

t ruck and found, in ter a l ia ,  a cross-border t ransport  permit  in 

the name of  a certa in Bert ie Basson .  He fo l lowed up the 10 

number p late and traced the vehic le to the ownership of  

Mr M Chuang.  The accused later admit ted th is own ership,  as 

wel l  as the fact  that  Chuang lef t  South Af r ica on 21 June 2006.  

Potgieter said he was able to t race Basson in Johannesburg at 

the t ime and establ ished f rom informat ion conveyed to h im by 15 

Basson,  and later L ieutenant Colonel Potgieter,  that  the  t ruck 

had crossed the border f rom South Af r ica to Namibia and back 

on 12 and 14 Apri l  2006 respect ively.  

 

THE RAWSONVILLE RAID - 19 AND 20 JUNE 2006  20 

 

50. During the course of  the Bel lvi l le  ra ids,  the pol ice 

received informat ion about a suspected abalone processing 

faci l i ty on a farm near Rawsonvi l le  in the Boland.  Rawsonvi l le  

is a farming town, which nest les amongst vineyards not far 25 
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f rom Worcester and is about an hour’s dr ive along the N1 f rom 

Cape Town.  L ieutenant Colonel Potgieter was tasked with co -

ordinat ing a ra id on those premises.   She travel led through to 

Rawsonvi l le  the same evening and arranged for a search 

warrant for the premises in quest ion,  (a farm serendipi tously 5 

cal led “Volmoed”),  wi th the local  pol ice chief .   She and her 

col leagues then proceeded to a cot tage on the farm, which was 

a short  d istance f rom the main house, in which Ms Hester 

Mouton, an elderly widow in  her 70’s,  then resided.  

 10 

51. I t  was immediately apparent to the pol ice that  the cottage 

was being used for the processing of  f resh abalone, in th is 

case by drying i t .   The pol ice found a large number of  steel 

drying racks on the premises and seized 24672 units of  dr ied 

abalone.  Also on the premises they found basic industr ial 15 

cooking equipment,  suggest ing that  the abalone had been 

boi led in large containers before being put on the steel  racks 

to dry.   L ieutenant Colonel Potgieter to ld the Court  that  they 

found no one in the house whi le conduct ing their  search,  but 

as they were in the process of  concluding their  search,  the 20 

pol ice heard a noise in the roof  and were suddenly conf ronted 

by two men, who fe l l  through the cei l ing and landed on the 

f loor.   I t  la ter t ranspired that  they were i l l egal immigrants of  

Mozambican extract ion ,  who were later repatr iated to their 

country of  or ig in.   Al though the pol ice seized a large quant i ty 25 
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of  abalone at  these premises, none of  the accused before 

Court  was arrested at  Volmoed.  

 

52. Potgieter a lso part ic ipated in the Rawsonvi l le  ra id ,  and 

during his search of  the premises , he came upon a large 5 

industr ia l  type scale,  as wel l  as a smal ler domest ic scale.   He 

found the packaging perta in ing to the lat ter and was also 

handed a Cl icks Stores t i l l  s l ip  by a col league part ic ipat ing in 

the ra id,  Captain Carstens,  which ref lected that  the domest ic 

scale had been purchased f rom a branch of  that  store  in 10 

Dainfern,  Gauteng.  The t i l l  s l ip  contained a reference to a 

Cl icks loyal ty card and through some smart  detect ive work,  

Potgieter was able to l ink that  number to Wei L iu L iu,  the 

owner of  the Toyota Condor,  which was seized during the 

Stel lenbosch ra id.  15 

 

53. In a subsequent interview with Ms Mouton, Potgieter 

establ ished that a wr i t ten agreement of  lease had been drawn 

up in respect of  the cot tage on Volmoed by at torneys in the 

Strand, in which the lessee was recorded as one Steven 20 

McDonald.   The lessee recorded his ID number as […] and his 

address as c/o Kel logg’s Consumer Affa irs at  Springs in 

Gauteng.   Further invest igat ion revealed that  payment of  the 

monthly rental  in respect of  the cot tage for the months of  

March to May 2006 had been made by way of  a cash deposit  25 
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in to Ms Mouton’s bank account, with the signature of  the 

deposit ing party being recorded as               “M Wildschutt ” .   

According to Potgieter,  accused 3’ s wife is Meri lyn W ildschutt ,  

a fact  which later appeared to be common cause.   The deposit  

made on 29 March 2006 recorded Kel logg’s as the depositors 5 

name, whi le on the other deposit  s l ips,  the name is lef t  b lank.  

 

THE V&A COLD STORAGE RAID - 19 SEPTEMBER 2006  

 

54. During the early hours of  Tuesday, 19 September 2006, 10 

the pol ice,  again act ing on information and having obtained a 

search warrant,  conducted a ra id at  the premises of  the V&A 

Cold Storage faci l i ty in Cape Town Harbour.   As already 

indicated, th is was a large commercia l  co ld storage faci l i ty,  at 

which any number of  a var iety of  products were stored for 15 

pr ivate c l ients pr ior to t ranshipment e lsewhere.   Of interest  to 

the pol ice were a number of  pal lets contain ing pi lchards that 

had been stored at  V&A by two companies known t o them as 

Syroun Exports (Pty) L imited and Rapit rade 109 (Pty) L imited.   

These wi l l  henceforth be referred to as “Syroun” and 20 

“Rapit rade”. 

 

55. Certa in of  the pal lets in quest ion were retr ieved f rom the 

cold rooms in which they had been stored and inspecte d by the 

pol ice in the presence of  certa in of  the staf f  members of  V&A, 25 
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including accused 9,  Gregory Abrahams, the erstwhi le cold 

store manager.    These pal lets were  found to contain boxes of  

p i lchards and abalone, packed in a very speci f ic manner,  with 

the abalone at  the bottom and the pi lchards on top.   The boxes 

were simi lar in colour and size and were al l  stamped with the 5 

word “Bait ” .   I t  was establ ished that  the pi lchards had been 

stored by Rapit rade and Syroun.  In addit ion there was also a 

pal let  stored by Aqua l ina.   I t  la ter emerged in the evidence 

that “Bait ”  was synonymous with p i lchards and that  Aqual ina 

was a company contro l led by a certa in Salvin Af r ica 10 

personal ly.   Arrangements were made for the seized i tems to 

be t ransported to the cold storage faci l i ty,  operated by MCM in 

Paarden Ei land, where they were fu l ly examined, counted and 

inventor ised.  The V&A raid on 19 September 2006 uncovered 

82 749 units of  abalone.  Of  th is number,  64  435 units were 15 

f rozen and 8  014 units were dr ied abalone.  

 

56. As a consequence of  the V&A raid,  Salvin Af r ica was 

arrested at  h is home in the Cape Town suburb of  Heathf ie ld on 

the same day.  He was said to be the person in charge of  20 

Syroun and Rapit rade for whom the product at  V&A had been 

stored.  During a search and seizure operat ion conducted at 

the t ime of  Af r ica’s arrest ,  the pol ice took possession of  a 

large quant i ty of  documents and a number of  cel l  phone 

handsets which had been found in h is house.    25 



/MJ / . . .  

 

57. Af r ica and his wife,  Anthea, co -operated with the pol ice 

and the two of  them went into pol ice protect ion almost 

immediately af ter h is re lease on bai l .   As a consequence 

thereof,  the pol ice were able to obtain f i rsthand knowledge of  5 

the way in which the export ing arm of  the al leged enterpr ise 

operated and, in part icular,  they were able to review a welter 

of  documentat ion re lat ing to the export  act ivi t ies of  Syroun and 

Rapit rade, companies in respect whereof  Af r ica was registered 

as the sole shareholder and director.  10 

 

58. The pol ice invest igat ion revealed that  at  the t ime there 

were at  least four containers on the high seas dest ined for 

Hong Kong.  The authori t ies were able to head of f  the 

containers as the vessel t ransport ing them passed through the 15 

port  of  Singapore and the containers were eventual ly returned 

to South Af r ica,  where they arr ived in October 2006 and were 

inspected by the pol ice and of f ic ia ls f rom MCM.  

 

59. This inspect ion revealed that  the containers contained a 20 

large number of  pal lets contain ing just  p i lchards and a smal ler 

number of  pal lets conta in ing a combinat ion of  p i lchards and 

abalone, the latter being packed in s imi lar fashion to those 

which the pol ice had found at  V&A earl ier.   They also noted 

that the container was packed in the manner a lready 25 
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descr ibed, with the pal lets contain ing abalone , having been 

loaded f i rst ,  and the pal lets with only p i lchards br inging up the 

rear,  as i t  were.   The prohib i ted contents of  these containers 

were also stored at  the MCM faci l i ty and when counted, i t  was 

found that there were 145  632 units of  abalone, weighing some 5 

38 712 ki lograms, that  is ,  in excess of  38 tons.  

 

60. Whilst  on bai l ,  Af r ica agreed to co-operate with the pol ice 

on condit ion that  he was granted immunity f rom prosecut ion.  

His d isclosure to the pol ice no doubt enabled them to further 10 

their  invest igat ion in regard to the act ivi t ies of  th is part icular 

smuggl ing cert i f icate,  and i t  would seem that  there were 

further arrests as a consequence of  th is co -operat ion.   At  the 

end of  the day,  the State presented the evidence of  Af r ica, 

who was duly warned in terms of  Sect ion 204 of  the CPA, as 15 

i ts pr imary accompl ice witness.  

 

THE DURBANVILLE RAID - 6 OCTOBER 2006  

 

61. On 6 October 2006, the pol ice swooped on resident ia l 20 

premises located at 33 Kendal Road, Durbanvi l le  which,         

by outward appearance,  was an ordinary suburban house in     

a quiet  neighbourhood in the Northern suburbs of  the Cape 

Peninsula.   In a double garage adjo in ing the house, they came 

upon an abalone processing faci l i ty in fu l l  operat ion.  Units     25 
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of  abalone were being cleaned, packed in galvanised metal 

t rays and then sl id into 10kg cartons,  s imi lar to those found    

at  Foxhole Farm, Faraday Street  and V&A Cold Storage.          

In tota l  1 706 units of  abalone were seized on that day.  

 5 

62. A number of  people were arrested at  Kendal Road, a 

property which i t  subsequent ly t ranspired,  had been leased in 

the name of  accused 4’s daughter, Michel le,  and his uncle, 

Daniel  du Toit  aka Oom Des.  Some  of  those who were 

arrested at  Kendal Road, gave evidence on behalf  of  the State, 10 

having been warned in terms of  Sect ion 204 of  the CPA.  

Pr incipal  among these, was Jaco Botha, who expla ined the 

workings of  the operat ion to the Court  in detai l .   The other 

witnesses were Percy Clack and Harold Bauchop, both of  

whom worked at  the faci l i ty and were  simi lar ly warned in terms 15 

of  Sect ion 204.  

 

THE BRACKENFELL INDUSTRIA RAID - 6 OCTOBER 2006  

 

63. In the course of  the Durbanvi l le  ra id,  the pol ice received 20 

informat ion which led them to the premises of  A&T Air 

Condit ioning in Brackenfel l  Industr ia near Kra aifontein.   There 

an ice-making business was being conducted by one Andrew 

Theunissen aka AJ.  The business incorporated a number of  

large portable f reezer rooms which were rented out to c l ients 25 
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for self -storage of  their  product.  According to Theunissen, one 

such storage room was used by Jaco Botha and a person he 

cal led Koos, (and who Theunissen later pointed out in court  as 

accused 5, Johannes Emil  L iebenberg),  who stored, what 

Theunissen was led to bel ieve ,  to be,  f ish contained in large 5 

Styrofoam boxes.  Upon arr ival  at  these premises,  the pol ice 

searched the storage faci l i t ies and came across 1  969 units of  

abalone stored in Styrofoam boxes.  They are depicted on 

certa in of  the photographs contained in Exhibi t  J.  

 10 

64. Subsequent to the Durbanvi l le  and Brackenfel l  ra ids,  the 

pol ice obtained warrants for the arrest  of ,  in ter a l ia ,  accused 

1,  2,  3,  4,  5  and 7, as also Richard Chao and Jerry Ku.  

Accused 1, Phi l l ip Mi l ler,  was  arrested on 14 November 2006 

at  the smal lhold ing on which he then resided near P aarl .   15 

Accused 2,  W il lem van Rensburg,  handed himself  over to the 

pol ice at  Bel lvi l le  South on 14 November 2006 by pr ior 

arrangement with h is at torney,  as did accused 4,  Ton y du Toit  

and accused 5, Johannes Liebenberg aka Koos, on 

14 November 2006.  Accused 8 was arrested on 22 September  20 

2006 at  Bel lvi l le  South Pol ice Stat ion and number 9 on 

14 November 2006.  Both of  them were employed in 

management posi t ions at  V&A at  the t ime of  the September 

ra id.  

 25 
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65. During the course of  their  ongoing invest igat ions i n 2006, 

the pol ice had not iced a pat tern of  criminal conduct in re lat ion 

to the export  of  abalone and sought permission f rom their  

superiors for the registrat ion of  a specia l  project  for 

invest igat ion.   This was subsequent ly approved af ter an 5 

internal administrat ive process and dubbed “Operat ion Mask ” 

in recognit ion of  the manner in which the exports were 

concealed in containers through the use of  vast  quant i t ies of  

p i lchards.  

 10 

THE POCA CHARGES AND THE UNLAWFUL ENTERPRISE  

 

66. The provis ions of  Sect ion 2(1) (e) of  POCA, the remaining 

of fence under that  Act  with which al l  of  the accused are 

charged, are to the fo l lowing ef fect :  15 

“2.  Offences:  (1) Any person who- 

. . . . (e) whi lst  managing or employed by  or 

associated with any enterprise ,  conducts or 

part ic ipates in the conduct,  d irect ly or 

indirect ly,  of  such enterpr ise’s af fa irs,  through 20 

a pattern of racketeering activity… 

 
with in the Republ ic or e lsewhere,  shal l  be gui l ty of  

an of fence.”  

 25 

67. In Sect ion 1 of  POCA, one f ind the fo l lowing def in i t ions 
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which are re levant to the of fences created in Sect ion 2:  

“enterprise ”  includes any indiv idual,  partnership, 

corporat ion,  associat ion or other jur ist ic person or legal 

ent i ty,  and any union or group of  individuals associated 

in fact ,  a l though not a jur ist ic person or leg al ent i ty;  and 5 

“pattern of racketeering activity ”  means the planned, 

ongoing,  cont inuous or repeated part ic ipat ion or 

involvement in any of fence referred to in Schedule 1,  and 

i t  includes at  least  two of fences referred to in  

Schedule  1,  of  which one of  the of fences occurred af ter 10 

the commencement of  th is Act , and the last  of fence 

occurred with in 10 years (excluding any period of  

imprisonment) af ter the admission of  such pr ior of fence 

referred to in Schedule 1.”  

 15 

68. As part  of  i ts opening address  in terms of  Sect ion 150(1) 

of  the CPA ,  the State p laced before the Court  an organogram 

depict ing what i t  a l leged to be the structure of  the unlawful 

enterpr ise which fe l l  foul  of  the provis ions of  POCA.  The 

structure ref lects Richard Chao, Salvin Af r ica and accused 1, 20 

Phi l l ip  Mi l ler,  as a t r iumvirate heading up the enterpr ise.  

Beneath that  i t  showed two dist inct  l ines of  supply of  product 

to the enterpr ise.   On the one hand there is the Rapit rade l ine, 

which is said to have been managed by a ccused 2,  4 and 5 in 

contravent ion of  Sect ion 2(1)(f )  of  POCA , and on the other 25 
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hand there is the Syroun l ine, which was said to have been 

simi lar ly managed by accused 3 and Ku.  Accused 6 is said to 

have been an employee/associate in the Syroun l ine,  whi le 

Jaco Botha and others were employees/associates in the 

Rapit rade l ine.    The funct ion of  accused 8 and 9 as employees 5 

of  V&A at  the port  of  exi t  of  the shipments of  abalone, is 

ref lected as auxi l iary to both l ines.  

 

69. In the ru l ing on the Sect ion 174 applicat ion we found th at 

Richard Chao was obviously the manager of  the enterpr ise and 10 

that  none of  accused 1 to 5 could have been found to have 

managed the enterpr ise in the sense in which that verb has 

been interpreted by our courts.  (See S v De Vries 2009 (1) 

SACR 613 (C) at  [388]) .   We found also that  i t  d id not appear 

to be in issue at  that  stage of  the proceedings,  that  an 15 

enterpr ise as def ined in Sect ion 1 of  POCA had been 

conducted during the period 2005 to 2006.  

 

70. This fact  was later conf i rmed when accused 4 took the  

witness stand and described his working re lat ionship with 20 

Chao and Afr ica.    The import  of  h is evidence was that  Chao 

was in ef fect ive contro l  of  the enterpr ise,  whose pr incipal  

business i t  was to export  abalone overseas.  In l ight  of  

accused 4’s defence that  he bel ieved his act ivi t ies at  a l l  t imes 

to have been conducted lawful ly,  the existence of  the 25 
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enterpr ise as such was not ser iously chal lenged in f inal 

argument by Advocate Ui js.   Nor d id we understand any of  the 

other counsel to take issue therewith.   I  shal l  return to th is 

issue later in the judgment.  

 5 

71. Having regard to the tota l i ty of  the evidence adduced by 

the State,  as also the test imony of  accused 4 and his f rank 

concessions under cross -examinat ion,  we are sat isf ied that  the 

State has proved beyond reasonable doubt the existence of  

the enterpr ise contended for.  What real ly is in issue in th is 10 

matter,  is whether the State has establ ished the involvement of  

accused 1,  2,  3,  5 and 6 therein,  and in the case of  accused 4 , 

whether h is involvement was lawful  as he cla imed i t  to be.   As 

regards accused 8 and 9,  the issue is whether they direct ly or 

indirect ly part ic ipated in the act ivi t ies of  the enterpr ise through 15 

the contro l  of  the product when i t  was stored at  V&A.   I t  further 

fa l ls to be determined whether the State has proved that 

accused 8 and 9 knew that  the enterpr ise’s act ivi t ies were 

unlawful  ( i .e.  that i t  was stor ing abalone and not p i lchards) 

and whether they accordingly,  knowingly part ic ipated in such 20 

act ivi t ies.  

 

72. I  shal l  revert  to a  d iscussion of  the import  of  the POCA 

charges later in th is judgment, but f i rst ly some foundat ional 

pr incip les in re lat ion to the evaluat ion of  the evidence need to 25 
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be discussed.  

 

THE GENERAL PRINCIPLES APPLICABLE TO  

CONSIDERATION OF THE EVIDENCE  

 5 

73. I t  is  t r i te that  the State bears the onus to establ ish the 

gui l t  of  each of  the accused beyond reasonable doubt.   This 

does not mean beyond any doubt, but  on the other hand if  any 

of  the accused puts up a defence which is  found to be 

reasonably possib ly t rue in the circumstances, he is ent i t led to 10 

be acquit ted.   ( I  shal l  hereinaf ter refer  to a l l  pronouns in the 

mascul ine,  given that  the accused are al l  male. )   The approach 

was useful ly summarised in S v van der Meyden 1999(1) SACR 

447 (W) at  449j -  450b: 

“The proper test is that the accused is bound to be 15 

convicted if  the evidence establ ishes his gui l t  beyond 

reasonable doubt  and the logical  corol lary  is that  he must 

be acquit ted if  i t  is  reasonably possib le that  he might be 

innocent.   The process of  reasoning whi ch is appropriate 

to the appl icat ion of  that test in any part icular case, wi l l  20 

depend on the nature of  the evidence which the court  has 

before i t .   What must be borne in mind, however,  is that  

the conclusion which is reached, whether i t  be to convict 

or to  acquit ,  must account for a l l  of  the evidence.  Some 

of  the evidence might found to be fa lse ,  some of  i t  might 25 
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found to be unrel iable and some of  i t  might be found to 

be only possib ly fa lse or unrel iable, but  none of  i t  may 

simply be ignored.”  

 

74. The State has adduced direct evidence against  some of  5 

the accused, which i t  says conclusively  establ ishes guil t  and i t  

has also adduced facts f rom which i t  has asked the Court  to 

infer an accused’s gui l t .   In applying inferent ia l  reasoning the 

Court  is required to have regard to the cumulat ive ef fect  of  a l l  

the evidence.  I t  is  not  permissib le to take the evidence piece 10 

by piece, evaluate i t  in  isolat ion and accept or re ject  i t .   In 

R v De Vi l l iers  1944 AD 493 at  508, the Appel late Divis ion 

suggested the fo l lowing approach: 

“The court  must not  take each circumstance separately 

and give the accused the benef i t  of  any reasonable doubt 15 

as to the inference to be drawn f rom each one so taken.  

I t  must careful ly weigh the cumulat ive ef fect  of  a l l  of  

them together,  and i t  is  only af ter i t  has done so,  that  the 

accused is ent i t led to the benef it  of  any reasonable doubt 

which i t  may have.”  20 

 

75. One must be careful  not  to confuse inference wi th 

assumpt ion.   In S v Naik 1969(2) SA 231 (N) at  234, the court 

fo l lowed an earl ier dictum  in  the House of  Lords in England 

(Caswel l  v Duf f ryn Associated Col l ier i res Ltd [1939] 3 ALL ER 25 
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722 at  733) which caut ioned as fo l lows:  

“ Inference must be careful ly d ist inguished f rom 

conjecture or speculat ion.   There can be no inference 

unless there  are object ive facts f rom which to infer  the 

other facts which i t  is  sought to establ ish… But i f  there 5 

are no posi t ive proved facts f rom which the inference can 

be made, the method of  inference fa i ls and what is lef t ,  is 

mere speculat ion or conjecture.”  

 

76. As ment ioned earl ier in th is judgment,  the State has 10 

re l ied heavi ly on the evidence of  accompl ice witnesses, who 

have been caut ioned in terms of  Sect ion 204 of  the CPA.  The 

mere fact that  those witnesses are accompl ices,  i r respect ive of  

their  veraci ty and demeanour in the witness box,  requi res the 

Court  to approach the evidence with caut ion.   As persons who 15 

face prosecut ion unless they “answer . . . f rankly and honest ly a l l  

quest ions put to . . . [ them]”,  they may be incl ined to fa lsely 

impl icate others in the  plot ,  merely to d iminish their  own 

culpabi l i ty.   I t  is ,  therefore,  important  to look where possib le 

for corroborat ion of  the evidence of  such witnesses.  See 20 

S v Hlapezula & Others  1965(4) SA 439 (A) at  440D-H;  

S v Sauls & Others  1981(3) SA  172 (A) at  180E-G. 

 

77. In h is f inal  argument,  Mr Ui js ,  SC, urged the Court  to 

approach the evidence of  Af r ica in part icular with the utmost of  25 
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caut ion,  s ince,  as counsel put  i t ,  Afr ica was required to “s ing 

for h is supper”, i .e.  h is immunity f rom prosecut ion is 

cont ingent upon him impl icat ing those before the Court in the 

of fences with which they are charged.  The correct approach in 

such circumstances was set  out  in S v Masuku & Another  1969 5 

(2) SA 375 (N) at  376H-377D: 

(1) Caut ion in deal ing with the evidence of  an 

 accompl ice is imperat ive,  even where the 

 requirements of  Sect ion 257 [of  the former CPA] 

 have been sat isf ied.  10 

(2) An accompl ice is a witness with a possib le mot ive 

 to te l l  l ies about innocent accused, for example,  to 

 shie ld some other person or to establ ish immunity 

 for h imself .  

(3) Corroborat ion not impl icat ing the accused, but 15 

 merely in regard to the detai ls of  the cr ime, not 

 impl icat ing the accused, is not  conclusive of  the 

 t ruthfu lness of  the accompl ice.  The very fact  of  h is 

 being an accompl ice enables him to furnish the 

 court  with detai ls of  the cr ime, which is apt to give 20 

 the court  the impression that  he is,  in a l l  respect s, 

 a sat isfactory witness or has been described “ to 

 convince the unwary that  h is l ies are the t ruth ”.  

(4) Accordingly,  to sat isfy the caut ionary ru le i f  

 corroborat ion is sought,  i t  must be corroborat ion 25 
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 d irect ly impl icat ing the accused in the commission 

 of  the of fence.  

(5) Such corroborat ion may, however,  be found in the 

 evidence of  another accompl ice, provided that  the 

 lat ter is a re l iable witness.  5 

(6) Where there is no such corroboration,  there must 

 be some other assurance that  the evidence of  the 

 accompl ice is re l iable.  

(7) That assurance may be found where the accused is 

 a lying witness or where does he not gi ve evidence.  10 

(8) The r isk of  fa lse incr iminat ion wi l l  a lso,  I  th ink,  be 

 reduced in a proper case where the accompl ice is a 

 f r iend of  the accused.  

(9) In the absence of  any of  the afore -ment ioned 

 features,  i t  is  competent for the court  to convict  on 15 

 the evidence of  an accompl ice only where the court 

 understands the pecul iar danger inherent in an 

 accompl ice’s evidence and appreciates that 

 acceptance of  the accompl ice and re ject ion of  the 

 accused, is only permissib le where the meri ts of  the 20 

 accompl ice  as a witness,  and the meri ts of  the 

 accused as a witness,  are beyond quest ion.  

(10) Where the corroborat ion of  an accompl ice is of fered 

 by the evidence of  another accompl ice,  the latter 

 remains an accompl ice and the court  is not  re l ieved 25 
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 of  i ts duty to examine his evidence also with 

 caut ion.   He, l ike the other accomplice,  st i l l  has a 

 possib le mot ive to te l l  l ies.   He, l ike the other 

 accompl ice ,  because he is an accompl ice,  is in a 

 posi t ion to furnish the court  with detai ls of  the 5 

 cr ime, which is apt  to give the court ,  i f  unwary,  the 

 impression that  he is a sat isfactory witness in a l l  

 respects.”  

This d ictum was conf i rmed by the Ful l  Bench in that  d ivis ion in  

S v Van Vreden 1969(2) SA 524 (N) at  531H-532F and accords 10 

with the approach in,  in ter a l ia ,  Hlapezula .  

 

78. Final ly,  in regard to the assessment of  the evidence, the 

Supreme Court  of  Appeal in S v Hadebe & Others 1998(1) 

SACR 422 (SCA) at  426e-I ,  c i ted with approval the decis ion of  15 

the Lesotho Appeal Court  in Moshephi & Others v R (1980-

1984) LAC 57 at  59F-H, in which an overal l  evaluat ion o f  the 

sum tota l  of  the evidence was required:  

“The quest ion for determinat ion is whether,  in the l ight of  

the evidence adduced at the t r ia l ,  the gui l t  of  the 20 

appel lants was establ ished beyond reasonable dou bt.  

The breaking down of  a body of  evidence into i ts 

component parts,  is obviously a useful  a id to a proper 

understanding and evaluat ion of  i t ,  but  in doing so, one 

must guard against  a tendency to focus too intent ly upon 25 
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the separate and individual parts  of  what is ,  af ter a l l ,  a 

mosaic of  proof .   Doubts about one aspect of  the 

evidence led in a t r ia l ,  may ar ise when that  aspect is 

viewed in isolat ion.   Those doubts may be set  at  rest 

when i t  is  evaluated again,  together with a l l  the other 5 

avai lable evidence.  That is not  to say that  a broad and 

indulgent approach is appropriate when evaluat ing 

evidence.  Far f rom i t .   There is no subst i tute for a 

detai led and cr i t ical  examinat ion of  each and every 

component in a body of  evidence, but  once that  has been 10 

done, i t  is  necessary to step back a pace and consider 

the mosaic as a whole.   I f  that  is not  done, one may fa i l  

to see the wood for the t rees.”  

 

THE FAILURE BY AN ACCUSED TO TESTIFY AND THE 15 

FAILURE TO CROSS-EXAMINE  

 

79. Final ly,  i t  is  necessary to refer to t wo important 

pr incip les re lat ing to the manner in which the accused 

conducted their  defences, which may have potent ia l ly negat ive 20 

consequences for them.  The f i rst  is the fa i lure to test i fy.  

 

80. An accused person has a const i tut ional r ight  under 

Sect ion 35(3)(h) to remain si lent  in cr iminal proceedings.   This 

means that  there is nei ther a duty to test i fy nor may an 25 
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accused be compel led to take the witness stand.  However,  

that  r ight ,  when exercised, is not  f ree of  consequences.  In S v 

Boesak 2001(1) SA 912 (CC) at  paragraph 24 , the 

Const i tut ional Court  caut ioned as fo l lows:  

“The fact that  an accused person is under no obl igat ion 5 

to test i fy,  does not mean that  there are no consequences 

at taching to a decis ion to remain si lent  dur ing the t r ial .   

I f  there is evidence cal l ing for an answer,  and an 

accused person chooses to remain si lent  in the face of  

such evidence, a court  may wel l  be ent i t led to conclude 10 

that  the evidence is suf f ic ient ,  in the absent of  an 

explanat ion,  to prove the gui l t  of  the accused.  Whether 

such a conclusion is just i f ied wi l l  depend on the weight of  

the evidence.  What is stated above is consistent  with the 

remarks of  Madala,  J,  wri t ing for the court  in Osman & 15 

Another v At torney-General  Transvaal ,  when he said the 

fo l lowing:  

‘Our legal system is an adversaria l  one.  Once the 

prosecut ion has produced evidence suf f ic ient to establ ish 

a prima facie  case, an accused who fa i ls to produce 20 

evidence to rebut that  case is at  r isk.   The fa i lure to 

test i fy does not re l ieve the prosecut ion of  i ts dut y to 

prove gui l t  beyond reasonable doubt.   An accused, 

however,  a lways runs the r isk that  absent any rebutta l ,  

the prosecut ion’s case may be suf f ic ient  to prove the 25 
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e lements of  the of fence.  The fact  that  an accused has to 

make such an elect ion is not a breach of  the r ight  to 

s i lence.  I f  the r ight  to s i lence were to be so interpreted 

i t  would destroy the fundamental  nature of  our 

adversaria l  system of  cr iminal just ice. ’ ”  5 

 

81. A second issue which must be considered in the 

evaluat ion of  the evidence, is the  fa i lure of  an accused to 

chal lenge by way of  cross -examinat ion evidence presented by 

the State or one of  the other accused.  In President of  the 10 

Republ ic of  South Af r ica & Others v South Af r ican Rugby 

Footbal l  Union & Others  2000(1) SA 1 (CC) (a case usua l ly 

referred to as “SARFU”),  the Const i tut ional Court stressed the 

importance of  th is duty and the consequences of  the fa i lure to 

observe i t :  15 

“ [61] The inst i tut ion of  cross -examinat ion,  not  only 

 const i tutes a r ight ,  i t  a lso imposes certa in 

 obl igat ions.   As a general  ru le i t  is  essent ia l  when i t  

 is  intended to suggest that  a witness is not 

 speaking the t ruth on a part icular point ,  to d irect 20 

 the witness’  at tention to the fact  by quest ions put in 

 cross-examinat ion, showing that  the imputat ion is 

 intended to be made and to af ford the witness an 

 opportuni ty,  whi le st i l l  in  the witness box,  of  giving 

 any explanat ion open to the witness and of  25 
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 defending his or her character.   I f  a point  in d ispute 

 is lef t  unchal lenged in cross -examinat ion,  the party 

 cal l ing the witness is ent i t led to assume that  the 

 unchal lenged witness’  test imony is accepted as 

 correct .   This ru le was enunciated by the House of  5 

 Lords in Brown v  Dunne and has been adopted and 

 consistent ly fo l lowed by our courts… 

[63] The precise nature of  the imputat ion should be 

 made clear to the witness,  so that  i t  can be met and 

 destroyed, part icular ly where the imputat ion re l ies 10 

 upon inferences to be drawn f rom other evidence in 

 the proceedings.   I t  should a lso be made clear not 

 only that  the evidence is  to be chal lenged, but  a lso 

 how  i t  is  to be chal lenged.  This is so,  because the 

 witness must be given an opportuni ty to deny the 15 

 chal lenge, to cal l  corroborat ive evidence, to qual i fy 

 the evidence given by the witnesses or others, and 

 to expla in contradict ions on which re l iance is to be 

 p laced.”  (Emphasis added).  

 20 

AN OVERVIEW OF THE EVIDENCE OF SALVIN AFRICA  

 

82. I t  is  in our view appropriate at  th is juncture to provide a 

thumbnai l  sketch of  the evidence of  the main accompl ice 

witness,  Salvin  James Afr ica,  given that  h is test imony 25 



/MJ / . . .  

t raverses the larger part  of  the State’s case against  the 

accused and important ly,  because he purports to impl icate 

each of  the accused before Court  in the var ious of fences in 

one way or another.   However,  before deal ing with the 

evidence in which Af r ica impl icates the accused, i t  would be 5 

useful  to consider some background facts and circumstances 

and his ro le in the enterpr ise.  

 

83. Af r ica is an inte l l igent person, who comes f rom the poor 

working-class neighbourhood of  Parkwood on the Cape Flats.   10 

To th is Court ’s knowledge, f rom the many cases that  come 

before i t  on review f rom the lower courts,  that  area is gang 

infested with a h igh incidence of  vio lent  cr ime and substance 

abuse.  Af r ica appears to have r isen above the adversi ty 

around him and obtained a matr ic pass f rom his local  h igh 15 

school.   Af ter school he commenced work as a t i l l  operator 

with a local  supermarket chain, and later he worked as a 

machinist  in a workshop, but had to give up that  work when he 

lost  a f inger in the workplace.  He then took to white -col lar 

work and in about 1996  he took up employment as an 20 

operat ions clerk with a large f i rm, Commercia l  Cold Storage, 

which operated out of  Cape Town docks.   Whi le employed with 

Commercia l ,  Af r ica quick ly gained useful  experience in 

handl ing the myriad documents necessary for the storage and 

exportat ion of  f resh and f rozen products and in 1997, he was 25 
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promoted to the posi t ion of  operat ions supervisor at  

Commercia l ,  wi th a team of  about 50 employees repor t ing to 

h im. 

 

84. Af r ica is of  f r iendly d isposi t ion and has an engaging 5 

personal i ty.   He is,  however,  not  part icular ly art icula te and 

much of  h is evidence was l i t tered with jargon and local  

vernacular.   In addit ion,  in the witness box he spoke quickly 

and sof t ly,  tending to swal low his words at  t ime.  The result  

was that  even though he sat  just  a few metres f rom the Bench, 10 

i t  was not a lways easy to fo l low his evidence, and both the 

Court  and counsel regular ly had to ask him to speak up or 

repeat h imself .   He seems to have a good memory,  part icular ly 

for numbers,  something which the Court  remarked on, on 

occasion.   15 

 

85. Af r ica test i f ied that  in Apri l  2002, he resigned his 

employment with Commercia l  in the face of  a looming 

discip l inary inquiry re lat ing to the  disappearance of  products 

f rom the cold store under h is contro l .   As a consequence he 20 

fe l l  upon hard t imes and was f inancia l ly embarrassed.  I t  is  

common cause that  Af r ica and accused 1,  Phi l l ip  Mi l ler,  knew 

each other f rom the t ime that Af r ica was employ ed at 

Commercia l ,  whi le Mi l ler was working for a local f ishing 

company cal led Hispano, which evident ly d id business with 25 
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Commercia l .   Afr ica descr ibed Mi l ler as a f r iendly and 

benevolent  person, who gave him money f rom t ime to t ime.  

His af f in i ty and respect for Mi l ler was apparent to us when he 

test i f ied,  a l though we should immediately add that  the feel ings 

did not  seem to be mutual as far as accused 1 was concerned.  5 

 

86. Af r ica,  who was l iv ing at  the t ime in the suburb of  

Heathf ie ld,  made contact  with Mi l ler  af ter he lef t  Commercia l  

and inquired whether he knew of  any work that  may be 

avai lable.   Thereaf ter,  a meet ing took place one Saturday in 10 

Lakeside,  where Mi l ler was busy with the t ra in ing of  naval 

cadets.    Short ly thereafter,  Mi l ler reverted to Af r ica and to ld 

h im that  he may have found a job  for h im with someone he 

knew, which involved the exportat ion of  f ish.  Af r ica said that 

he understood from Mil ler that the proposal involved 15 

complet ing the paperwork to export  the product, and in 

addit ion to a monthly reta iner of  R3  000,00, Af r ica would be 

paid a commission of  R2  000,00 on each container loaded . 

 

87. Mi l ler l ived at  the t ime in the suburb of  Tokai and Af r ica 20 

appears to have been so desperate to take up the job on of fer, 

that  he walked the appreciable d istance f rom his home to 

Mi l ler ’s to part ic ipate in a job interview.  At  that  in i t ia l  meet ing, 

Mi l ler introduced Afr ica to Richard Chao, a South Af r ican 

ci t izen said to be of  Chinese extract ion.   Chao had a business  25 
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which manufactured rust ic furni ture  f rom old ra i lway sleepers, 

which operated f rom premises in the l ight  industr ia l  area of  

Montague Gardens.  But that  was not h is only venture.  

 

88. Chao also exported re lat ively smal l  quant i t ies of  f ish to 5 

the East,  mainly Jacopever and pi lchards,  which he  of ten 

sourced f rom Mil ler,  who ran his own company cal led Fish 

Trader Extraordinaire (Pty) L imited or FTE for short.   Af r ica 

said that  Mi l ler to ld h im at  Lakeside that  Chao was looking to 

expand his f ish business and needed someone to do the 10 

paperwork.    At  the meet ing at  Tokai,  Chao f i rst  to ld Afr ica that 

he was looking for a t ruck dr iver,  but  Af r ica could not  be of  

assistance, as he did not  have a l icence to dr ive a t ruck.   He 

impressed upon Chao that  he was competent with paperwork.  

 15 

89. We are able to infer,  wi th a degree of  conf idence, that 

the Tokai meet ing must have been in about Apri l  or May 2002.  

In the result ,  Chao appears to have been taken by Afr ica and 

agreed there and then to employ him.  Subsequent to that 

meet ing,  said Af r ica,  Chao gave him   R15 000,00 with which to  20 

buy a car to get  to work and f inance d the purchase of  of f ice 

equipment,  including a computer,  a pr inter and a fax machine.  

These i tems were del ivered to Chao’s premises by accused 

number 1.    

 25 
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90. And so Af r ica commenced employm ent with Chao doing 

what he knew best.   He to ld the Court  how he was required to 

complete the necessary paperwork to export  a container of  

f rozen f ish products.   First  there was a GRV (goods received 

voucher),  which was a document issued by the cold store 5 

faci l i ty upon receipt  of  the product f rom an exporter such as 

Chao or FTE.  Then there was a GIV (goods issued voucher), 

which was issued by the cold store when the goods, which had 

been stored earl ier,  were retr ieved for onward t ransmission by 

ref r igerated container.   I t  was also necessary for the exporter 10 

to provide an invoice for the product,  which was loaded into 

the container at  the cold store,  as also a bi l l  of  entry export 

and a bi l l  of  lading.   The lat ter two documents were usual ly 

completed by the shipping agent responsib le for arranging 

space for the container on a vessel.  15 

 

91. There were also a number of  of f ic ia l documents re lat ing 

to customs and excise protocols which had to be completed, 

and a cert i f icate which had to be issued by an inspector f rom 

the PPECB.  The importance of  the lat ter was that  no container 20 

could be cert i f ied ready for t ranshipment unless the product 

had been cert i f ied by the inspector to be adequately f rozen.  

To ensure th is,  the inspector was required to personal ly  

inspect the container and i ts contents before i t  was closed up 

and sealed.  25 
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92. In i t ia l ly Af r ica prepared documentat ion for the export  of  a 

species of  local  f ish cal led Jacopever through a company 

contro l led by Chao cal led Tresso Trading 500 (Pty) L imited 

(“Tresso 500”) .   This f ish had been sourced by Mi l ler,  who took 5 

a commission on the sale thereof  to Tresso 500.  Af ter about 

four loads had been exported through V&A Cold Storage in the 

Waterf ront ,  Af r ica said Chao instructed him to oversee the 

removal of  a load f i sh packed in 20kg boxes, (which Af r ica 

thought was Jacopever ),  through to the Sea Freeze Cold Store 10 

in Hout Bay Harbour.   He was late for the loading and 

eventual ly caught up with the t ruck carrying the load en -route 

to Hout Bay.  

 

93. Af r ica said that dur ing the of f loading process,  the 15 

manager at  Sea Freeze expressed concern about the f ragi l i ty 

of  these boxes.  Af r ica said that  th is person to ld h im he would 

speak to Mi l ler about the problem and if  th ings did not 

improve, Sea Freeze would not  receive further  del iver ies f rom 

them.  Af r ica said that  he not iced that  at Sea Freeze the 20 

cardboard boxes were loaded on to four wooden pal lets  and 

taken into the cold store,  where they were kept unt i l  the export  

container arr ived for packing.   Af r ica said that  he did th e 

necessary paperwork the fo l lowing day and to ld Chao of  the 

concerns of  the person at Sea Freeze and asked what the 25 
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problem was.  Af r ica test i f ied that  at th is stage Chao to ld h im 

that  the product was, in fact ,  abalone and not f ish,  inquir ing 

f rom Afr ica whether he was not a lready aware of  th is.  

 

94. Af r ica was an old hand in the t rade, and he would have 5 

real ised immediately that  he was deal ing with contraband.  He 

said that  he took a decis ion immediately to start work ing  f rom 

home rather than at  the premises in Montague Gardens , the 

clear import  of  h is evidence being that  he did not  wish to  be 

vis ib ly associated with Chao’s business.  10 

 

95. Not long hereafter, Chao to ld Af r ica that  he wished to set 

up a separate company to deal with these exports and 

arranged for a lawyer to do the necessary to procure the 

registrat ion of  such a company.  Accordingly,  on 26 June 200 2, 15 

an at torney f rom Rondebosch, Mr Adam Pitman, at tended to 

the registrat ion of  a new company cal led Tresso Trading 588 

(Pty) L imited (“Tresso 588 ”) in which Af r ica was registered as 

the sole d irector and shareholder.   Af r ica said that  accused 1 

informed him in advance of  th is arrangement and took him to 20 

Mr Pitman’s of f ices so that  the necessary documentat ion could 

be signed.  Thereaf ter,  as we understand i t ,  Tresso 588 was 

the corporate vehic le used to export Chao’s product overseas 

in containers during the second half  of  2002.  

 25 
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96. Af r ica recal led  (and Mi l ler subsequent ly conf i rmed under 

oath) that  he col lected Af r ica at  h is house in Heathf ie ld bef ore 

taking him through to Pitman’s of f ice s for the registrat ion of  

Tresso 588.   The signi f icance of  th is a l legat ion is that  i t  is 

reasonable to infer that  when Afr ica signed the documents,  he 5 

was already work ing f rom home and would therefore have 

known what the t rue nature of  the export  product was.  I t  is 

a lso debatable as to whether Mi l ler  would have know of  th is, 

but  more about that  later.  

 10 

97. Af r ica test i f ied that  he made  use of  a local  company 

cal led Linmar Shipping as his shipping agents,  and was 

regular ly in contact  with Mr Melvi l le  Meihuizen to that  end.  

Af ter export ing var ious containers  during the period 2002 to 

2004 f rom Cape Town docks where the product had been 15 

stored at  V&A Cold Storage, Af r ica said he was to ld by Chao to 

move the operat ion to Sea Freeze Cold Storage in Hout Bay at  

the end of  2004.  His evidence in th is regard was not c lear  -  

whether the instruct ion came f rom Mil ler or Chao  - and we 

shal l  accordingly assume in favour of  accused 1,  that  i t  was 20 

indeed Chao. 

 

98. At  the instruct ion of  Chao, a second company cal led 

Rapit rade 109 (Pty) L imited,  was set  up by Mr Pitman in 

January 2003 with the same directorship and shareholding as 25 
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before.   On th is occasion,  Af r ica t ravel led through to 

Rondebosch alone.  At  a later stage, probably in late 2005, 

Tresso 588’s name was changed to Syroun Exports (Pty) 

L imited and Chao made use of  th is ent i ty as an export  vehic le 

in 2006 when he returned his operat ion to V&A.  5 

 

99. During 2003 to 2004 Afr ica dealt  wi th Chao’s brother - in-

law, a certa in Mohammed, and the lat ter ’s business associate 

one Shahied, both of  whom were said to be of  Moroccan 

extract ion.   The evidence was to the ef fect  that  abalone was 10 

del ivered to the V&A Cold Storage by ei ther Mohammed or 

Shahied, where accused 8,  Desmond Pienaar,  at tended to the 

receipt  thereof ,  ( through the issue of  a GRV) and later the 

discharge, (by issuing a GIV) of  the goods.   Tresso 580,  

Chao’s or iginal  export ing company, was the corporate vehic le  15 

through which the movement of  these goods took place .  Af r ica 

said that Chao and Mohammed fe l l  out towards the end of  

2004 and i t  was necessary to source a new suppl ier of  

abalone. 

 20 

100. Towards the end of  2004, and at  the  instruct ion of  Chao, 

Af r ica made contact  with accused 4,  who then became the 

pr incipal  suppl ier to Chao of  abalone, which was exported by 

Sea Freeze, a lways under the name of  Rapit rade.  Af r ica 

test i f ied that  Du Toit  personal ly del ivered abalone to Sea 25 
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Freeze in 10kg boxes, using an ordinary one ton bakkie.   The 

contact  person at  Sea Freeze, who was responsib le for 

booking in the product,  was Cyri l  Akers ,  who was responsib le 

for issuing that  company’s GRVs and GIVs.  

 5 

101. I t  is  common cause that  accused 4 del ivered abalone 

throughout 2005 and up to January 2006 to Sea Freeze.  In h is 

evidence, Du Toit  dealt  wi th th is in  some detai l .   Af rica was 

always present when the product was of f load ed and he 

assisted with the necessary paperwork in that  regard.    Af r ica 10 

test i f ied that  when there was suf f icient  abalone stored in the 

f reezers,  a pre-cooled ref r igera ted container was procured and 

f i l led at  the Sea Freeze loading bay.   From there the container 

was taken by road to the container terminal in Cape Town 

Harbour,  where i t  was loaded on board a vessel,  invariably 15 

dest ined for Hong Kong.  

 

102. Af r ica test i f ied that  at  Sea Freeze, 10kg boxes of  

p i lchards (which were simi lar in s ize to the boxes of  abalone 

del ivered by Du Toit ,  but  were marked “Pesca At lant ica”) were 20 

used to part ia l ly conceal the abalone, f i rst ly in storage and 

later in the container.   In the la t ter event,  the abalone was 

loaded in f i rst on wooden pal lets and pushed in to be f lush 

with the closed end of  the container.   The container was 

thereafter f i l led up with p i lchards,  so that  when the PPECB  25 
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inspector checked the loaded cargo, he would only be able to 

probe the boxes closest  to the rear of  the container,  i .e.  at  the 

doors,  where he was always only every l ikely to encounter 

p i lchards.   By design,  i t  was cla imed that  the inspector was 

kept wel l  away f rom the abalone.  5 

 

103. Af r ica said that  he was always able to d ist inguish the 

abalone del ivered by accused 4 f rom the pi lchards in the 

cargo, by the recordal in the GRV and the GIV as to the source 

of  the product.   To th is end he developed a coding system 10 

whereby abalone received f rom number 4,  was noted as being 

the product of  Rapit rade.  He also used product al legedly 

sourced f rom “V&A” or “Cross  Berth” (another cold storage 

faci l i ty in Cape Town Harbour) to denote abalone, whi le the 

pi lchards were recorded as being  f rom one of  the recognised 15 

pi lchard suppl iers.   At  Sea Freeze the main supplier was 

Pesca At lant ica, whi le Balobi ,  Viskor and Komicx were some of  

the other suppl iers he used later at V&A.   In the witness box,  

Af r ica was taken through a mult i tude of  Sea Freeze GRVs and 

he test i f ied as to who the suppl ier of  the abalone was and what 20 

the quant i ty of  each load was.  He was also able to ident ify the 

suppl ier of  the pi lchards used to mask the abalone in the 

container.  

 

104. At  some stage, we infer in late 2005, Af r ica said there 25 
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was a pol ice ra id at  Sea Freeze, but  as th ings turned out, 

there was no abalone present on the premises at  the t ime.  On 

the instruct ions of Chao, said Af r ica, the expo rt  of  abalone via 

Sea Freeze was later terminated, and V&A was once again 

used f rom early 2006.  5 

 

105. Af r ica said that  in February 2006, accused number 4 

personal ly stopped del iver ing abalone when Jaco Botha took 

over as the bakkie dr iver.   From then unt i l  19 September 2006, 

a l l  abalone del ivered by Jaco on behalf  of  accused number 4, 10 

was booked in at  V&A under the name Rapit rade.  Through th is 

subterfuge, Af r ica said,  he was able to d ist inguish the abalone 

f rom pi lchards,  which were invariably booked in under the 

name of  the or iginal  suppl ier,  such as Balobi ,  Viskor or Pesca  

At lant ica.  15 

 

106. Af r ica said that  ear ly in February 2006, he met accused 

3,  who he got to know as Gavin ,  at  a Caltex Fi l l ing Stat ion at 

the entrance to the Cape Town Waterf ront ,  having been 

introduced to h im by Jerry Ku.  He said that  number 3 20 

thereafter commenced del iver ing abalone to V&A on the 

instruct ions of  Chao and Ku, and his product was recorded in 

the GRVs as or iginat ing f rom Syroun.  Af r ica said that accused 

3 only at tended the V&A premises on one occasion,  thereaf ter 

del iver ies were made by his cohorts,  (regular ly referred to by 25 
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Af r ica in evidence as “Gavin’s  guys” and we shal l ,  therefore, 

refer to them simi lar ly ) ,  af ter a pr ior arrangement for each 

del ivery had been te lephonical ly concluded with Af r ica.  Af r ica 

ident if ied accused 6,   Rodney Onkruid,  as one of  Gavin’s guys,  

who he saw on one occasion at  V&A.  5 

 

107. Af r ica descr ibed, with reference to a mult i tude of  

documents,  (f i rst  copies and later when they were fortu i tously 

d iscovered in a pol ice storeroom af ter a change of  of f ice 

premises,  the or iginals ),  how del iver ies were made to V&A in 10 

2006 by ei ther Jaco Botha or the aforesaid Gavin’s guys.   The 

source of  supply was always ident if ied in the GRVs, with 

reference to e i ther Rapit rade or Syroun  - th is was how Chao 

was then able to d ist inguish whether the product emanated 

f rom ei ther accused 4 or 3 respectively.   Af r ica said that  he 15 

was always present when abalone was of f loaded, and that  he 

was he who to ld the clerk booking in on behalf  of  V&A , what 

descr ipt ion was to be given to each batch del ivered.  

 

108. Af r ica went on to expla in that  when a container was to be 20 

loaded, he would be cal led in advance by Chao, given the 

necessary shipping detai ls so that  he could prepare the 

paperwork and told to arrange for the export  of  the stored 

abalone.  He was also informed by Chao when th e container 

would be del ivered to V&A and he would make the necessary 25 
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arrangement with Meihuizen and always be present to oversee 

the loading of  the container.   Af r ica said that  he would 

communicate with V&A staf f ,  (usual ly accused 8),  by fax or     

e-mai l ,  giving not ice that  he wanted to load a container.   Some 

pal lets would contain a mixture of  abalone and pi lchards,  whi le 5 

others would only contain p i lchards.   The lat ter were used to 

mask the abalone once i t  had been loaded into the container.  

 

109. Once again,  the descript ion of  the pal lets on the GIVs 

ref lected Rapit rade and/or Syroun, and the pi lchards were 10 

described with reference to the or iginal  suppl ier under whose 

name the pi lchards had been stored at  V&A.  I t  was later 

c la imed by Mi l ler that  the ba tch descript ion always remained 

the same inside the cold store for purposes of  product 

integri ty.   So, for example,  i f  Pesca had in i t ia l ly del ivered a 15 

quant i ty of  p i lchards to the V&A for storage purposes and later 

sold those pi lchards to Rapit rade or Balo bi  or any other ent i ty, 

they would always reta in the batch descript ion,  “Pesca”,  even 

though a t ransfer of  ownership had taken place.  

 20 

110. According to Af r ica,  accused 8 and 9 were wel l  known to 

h im as employees at  V&A.  Abrahams, the more senior of  the 

two, was the operat ions manager and Pienaar the operat ions 

supervisor.   I t  was the funct ion of  the operat ion s supervisor to 

oversee the of f loading of  the vehic les del iver ing product to 25 
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V&A, the pal let is ing thereof ,  i f  necessary,  and the storage of  

the product in the cold store.   When the t ime came for a 

container to be packed, the operat ions supervisor would once 

again be on duty and see to the withdrawal of  the pal lets f rom 

the cold store for the purposes of  loading into the container.  5 

Af r ica said that in the event that Pienaar was for some 

unexpected reason not avai lable,  Abrahams would oversee his 

funct ions in h is absence.  

 

111. Af r ica test i f ied that  Abrahams and Pienaar were both 10 

aware that  abalone was being stored at  V&A and were jo int ly 

paid R10 000 per container to ensure "safe passage" (as he 

put i t )  of  the product through the storage and loading phase. 

In i t ia l ly Af r ica said that  they were paid by accused 1, but  that  

in 2006 accused 8 and 9 complained that  payments were 15 

start ing to become irregular because Mi l ler had moved to Paarl 

and was less accessib le to them. In the result  Af r ica said he 

took over payment of  accused 8 and 9 direct ly with  money 

advanced to h im by Chao in 2006.  In the process,  said Af r ica, 

he hoodwinked Chao into paying him an addit ional R10 000, 20 

ostensib ly to br ibe a PPECB off ic ia l .  The truth however was 

that  Af r ica pocketed R6  800 for h imself  and Abrahams and 

Pienaar were each paid an addit ional R1  600, so he said.  

 

112. In our view th is act  of  d ishonesty towards Chao provides 25 
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a t imely caut ion to the evaluat ion of  the evidence of  Afr ica.  He 

seems to us to be one of  those people who wi l l  not  miss an 

opportuni ty to make easy money.  That he is open to inf luence 

in th is regard is further demonstrated by an incident which 

occurred some months af ter h is arrest .   He agreed to meet 5 

accused 1 at the Mi lnerton l ighthouse ostensib ly to te l l  Mi l ler 

(and Chao who was lurking in the background) why he had 

impl icated them in the of fences.  Many years later,  and with 

the prospect of  a t r ia l  looming , Af r ica sent Mi l ler a text 

message (Exhibi t  S) in which he crypt ical ly referred to Chao 10 

and impl ied that  his evidence could be inf luenced by payment 

of  a sui table gratuity.  

 

113. Af r ica was asked about Exhibit  S under cross-

examinat ion by Ms Joubert  and h is explanat ion was that he 15 

had been short -changed by Chao who st i l l  owed him payment 

for the last  batch of  abalone exported in Sep tember 2006 and 

that  he was short  of  money. Whatever the t rue posi t ion  may 

be, we bel ieve that  th is text  message adequately demonstrates 

that  Af r ica is capable of  being inf luenced to at tenuate his 20 

evidence by the payment of  money.  

 

114. There are var ious other examples of  Af r ica 's opportunism 

and dishonesty but  i t  is  not necessary to go into further detai l  

in  that  regard since the State accepted without reserve that 25 
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Af r ica 's evidence had to be approached with caut ion -  not  only 

because as an accompl ice his cr iminal conduct was at  the very 

core of  the i l legal operat ion spearheaded by Chao, but 

because he demonstrated, t ime and aga in, a propensity 

towards quest ionable deal ings.  Whi le the defence 5 

harmoniously c la imed that  Af r ica presented as an inherent ly 

d ishonest and corrupt  individua l,  the State was less 

condemnatory of  h is character.  But e i ther way, there is no 

doubt that  he exhib i ted an al l  too pervasive human f ra i l ty –  an 

at t ract ion to the lure of  easy money. And, i t  must immediately 10 

be added, in the pursui t  thereof  he was indubitably ruth less 

and would not  hesitate to compromise his integri ty.  

 

115. In the circumstances we accept impl ic i t ly that  on mater ia l  

issues regarding the al leged involvement of  the var ious 15 

accused in the of fences with which they are charged, Af r ica 's 

evidence requires to be sui tably corroborated to the extent  that 

we are sat isf ied beyond reasonable doubt t hat  he can be re l ied 

upon in re lat ion to those issues.  

 20 

116. We consider that the most pract ical  way to deal with 

Af r ica 's evidence is to consider i t  in  the context  of  the 

al legat ions upon which the State re l ied in argument in respect 

of  the evidence poin t ing to the gui l t  of  each of  the accused. 

And when we do so,  we wi l l  consider h is evidence in the l ight 25 
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of  the cross-examinat ion on behalf  of  each such accused, the 

evidence tendered on behalf  of  accused numbers 1,  4 and 8, 

the absence of  any evidence by a ny of  the other accused, the 

evidence of  other State witnesses and, where necessary,  the 

probabi l i t ies.  5 

 

THE ROLE OF CELL PHONE EVIDENCE IN THE TRIAL 

 

117. In as much as the cel lphone has become                      

an indispensable tool  of  communicat ion i n modern l i fe,  so       10 

too has i ts ut i l isat ion become commonplace in the commission 

of  cr ime.  In the result ,  the invest igat ion of  cr ime these       

days of ten leans heavi ly on the evaluat ion of  cel l  phone 

evidence, not  only  to see which part ies were talk ing to       

each other but  where the instruments were when cal ls were 15 

made.  

 

118. In th is matter the State adduced the evidence of  Br ink for 

the analysis of  the cel l  phone evidence and we shal l  revert  to 

that in due course.   Suff ice i t  to say that  the Court  must be 20 

sat isf ied as to the integri ty of  the analysis of  the cel l  phone 

evidence: th is commences with the seizure of  handsets,  SIM 

cards,  phone records and user -accounts a l l  of  which must 

fo l low due process or at  the very least  depend on acceptable 

processes of  seizure,  and i t  culminates in the accuracy of  25 
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communicat ion between cel lphone numbers and the local i ty at  

which a part icular handset was si tuated when a cal l  was ei ther 

made or received.  

 

119. As his point  of  departure,  Br ink took the var ious han dsets 5 

which had come into the possession of  the pol ice and analysed 

them individual ly.   Using appropriate sof tware he was able to 

access the l is t  of  contacts on each instrument thereby 

establ ishing a directory of  cel l  phone numbers on any 

part icular instrument,  or on any part icular SIM card.  These 10 

l ists were then downloaded by Brink ( the term "dumping" was 

used) and stored on his computer. Not unexpectedly,  some of  

these contact  l is ts recorded names through the use of  

abbreviat ions or n icknames to ensure c onf ident ia l i ty and to 

promote subterfuge. He compi led a detai led l is t  compris ing,  15 

in ter a l ia ,  handsets with their  unique internat ional referenc e 

numbers ( the so-cal led IMEI number),  SIM cards,  l is ts of  

contacts and the te lephone numbers of  such contacts.  These 

are contained in Exhibi t  3.  

 20 

120. Through an arrangement which the pol ice had at  the t ime 

with the three cell  phone service providers in South Af r ica, 

Br ink made use of  subpoenas issued in terms of  Sect ion 205 of  

the CPA to procure detai led bi l l ing r ecords of  a var iety of  

cel lphone numbers for specif ic per iods.   That informat ion was 25 
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made avai lable to the pol ice by the service providers through 

an emai l  service in which the data requested was deposited in 

a dedicated mai lbox accessib le only to authoris ed pol ice 

of f icers.   

 5 

121. The informat ion so provided was contained                    

in  spreadsheet form with columns indicat ing,  in ter a l ia ,  the SIM 

card number ( in real i ty the te lephone number),  the IMEI 

number of  the handset into which the SIM card h ad been 

inserted, the date and t ime (measured by hour, minute         10 

and second) that  the communicat ion (usual ly a cal l  or an SMS) 

was made, whether the communicat ion was outgoing             

or incoming, the durat ion of  the cal l  measured in seconds    

and the local i ty of  the cel l  phone transmitter tower through 

which the cal l  had been routed. Such tower would ref lect  the 15 

local i ty of  the handset making or receiving the communicat ion 

i .e.  the handset which was the subject  of  the part icular 

enquiry.  

 

122. Br ink then analysed the informat ion furnished to h im by 20 

the service providers using a sof tware program known as 

“Analyst  Notebook”,  evident ly a tool  readi ly avai lable 

commercia l ly.  Analyst  Notebook enabled Brink to produce 

spreadsheet tables of  h is own and t o compi le more l imited 

records of  cel l  phone traf f ic than contained in the or iginal  data 25 
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suppl ied to h im.  The sof tware also enabled him to produce a 

diagrammatic representat ion of  cel l  phone traf f ic between 

numbers which interested him.  

 

123. So, for example,  i f  he was analysing Af r ica 's 5 

communicat ions on a part icular SIM card,  the diagram would 

ref lect  Af r ica 's cel lphone in the middle of  the page and the 

communicat ions with other numbers selected f rom the or iginal  

data spread around the periphery of  the p age wi th l ines 

connect ing those numbers to Af r ica 's phone. These diagrams, 10 

which had the appearance of  spider webs, were convenient ly 

referred to by the part ies in evidence as "spiders"  and are 

contained in Exhibi t  4.  The l ines connect ing the numbers at  the 

periphery to the number at  the core of  the diagram contained 

digi ts ref lect ing the tota l  number of  communicat ions between 15 

those numbers.   Such communicat ions are made up of  

outgoing and incoming cal ls as wel l  as text  messages, ( SMS) 

sent and received.  

 

124. In the result ,  Exh ib i t  4 comprised a mult i tude of  spiders 20 

each supported by i ts own table in which the cal l  data procured 

by the cel lphone service providers was recorded in  spread 

sheet form. For the sake of  convenience I  shal l  refer in th is 

judgment to a 'spider '  (with i ts re levant exhib i t  number) and i ts 

support ing table.  25 
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125. During the cross-examinat ion of  Br ink by Mr Ui js  SC,  i t  

t ranspired that  the number of  communicat ions recorded on 

some of  the spiders between some of  the instruments d id not 

ta l ly with the number of  cal ls recorded in the support ing table 5 

which Brink had prepared.  So,  for example ,  counsel observed 

in respect of  Exhibi t  4.7 that  569 cal ls were recorded between 

Ku and Afr ica,  Chao, accused numbers 2 and 3 and Stanley 

Dhlamini  whereas the support ing documentat ion contained in 

spreadsheet which  ver i f ied i t  in  fact  showed the number of  10 

cal ls to be 490.  Counsel then mounted an at tack on the 

integri ty of  the Analyst  Notebook sof tware suggest ing that  i t  

had not properly captured the info rmat ion fed in by Brink.   I t  

was also suggested that  Br ink had manipulated the data to sui t  

h is needs. 15 

 

126. Brink expla ined this d issonance by point ing out that  the 

sof tware was part icular ly sensi t ive to the manner in which a 

cel l  phone number was recorded. So for example,  i f  the 

number was preceded by the South Af r ica internat ional d ia l l ing 20 

code (0027),  i t  might not  necessari ly have been picked up by 

Analyst  Notebook and might not  appear in the spider.  In the 

result ,  where there was a di f ference (and i t  m ust be said that 

by the end of  the t r ia l  th is was in respect of  a very l imited 

number of  spiders),  the support ing tables could a lways be 25 



/MJ / . . .  

re l ied upon for having accurately ref lected the cal l  data.  

 

127. In l ight  of  th is cross-examinat ion the State later adduced 

the evidence of  witnesses f rom two cel l  phone providers,  MT N 

and Vodacom, who were subpoenaed to br ing al l  of  the or iginal  5 

data which had been suppl ied to the pol ice in terms of  the sec 

205 subpoenas.  Accordingly a p lethora of  cel l  phone records 

was placed before the court  in some 6 f i les making up     

Exhib i t  4.  The integri ty of  those records (which I  wi l l  cal l  the 

"core data") was not chal lenged by any of  the accused and at 10 

the end of  the case the accuracy of  the core data so suppl ied 

by the cel l  phone providers was not  in issue. 

 

THE CONSTITUTIONAL CHALLENGE TO THE CELL PHONE 

EVIDENCE 15 

 

128. During his concluding argument, Mr Ui js  SC, at tacked the 

admissib i l i ty of  the cel l  phone evidence on the basis that  i ts 

emergence part -way through the State case  had inf r inged the 

r ights of  accused 2,  4 & 5 to a fa ir  t r ia l  as guaranteed under 20 

Sect ion 35(3) of  the Const i tut ion of  1996.  

 

129. At  the outset  i t  is apposite to point out that  in Nat ional 

Director of  Publ ic Prosecut ions v King  2010 (2) SACR 146 

(SCA) Harms DP made the fo l lowing t renchant remarks ,  in an 25 
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in ter locutory appl icat ion for docket discovery in a cr iminal t r ia l ,  

regarding the concept of  a fa ir  t r ia l  in  our const i tut ional 

d ispensat ion:   

" [4]  I t  is  wel l  to remind oneself  at the outset  of  a number 

 of  basic pr incip les in approaching the matter.  5 

 Const i tut ions cal l  for a generous interpretat ion in 

 order to give fu l l  ef fect  to the fundamental  r ights 

 and f reedoms that they create.   The r ight  to a fa ir 

 t r ia l  is ,  by vi r tue of  the introductory words to 

 Sect ion 35(3) of  the Bi l l  of  Rights,  broader than 10 

 those r ights speci f ical ly conferred by the fa ir  t r ia l  

 guarantee therein and embraces a concept of  

 substant ive fa irness that  is not  to be equated with 

 what might have passed muster in the past . This 

 does not mean that  a l l  exist ing pr incip les of  law 15 

 have to be jet t isoned nor does i t  mean that  one can 

 at tach to the concept of  a “fa ir  t r ia l”  any meaning 

 whatever one wishes i t  to mean. The quest ion 

 remains whether the r ight  asserted is a r ight  that  is 

 reasonably required for a fa ir  t r ia l .  A generous 20 

 approach is cal led for.  This is a quest ion for the 

 t r ia l  judge and there is in general  not  an a pr ior i  

 answer to the quest ion whether the t r ia l  wi l l  be fa ir 

 or not.   Potent ia l  prejudice may be rect i f ied during 

 the course of  the t r ia l  and the court  may make 25 
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 prel iminary ru l ings depending on how the case 

 unfolds and may revoke or amend them.   

 I rregular i t ies do not lead necessari ly to a fa i lure of  

 just ice.  

[5]  There is no such th ing as perfect  just ice -  a system 5 

 where an accused person should  be shown every 

 scint i l la  of  informat ion that  might be useful  to h is 

 defence – and discovery in cr iminal cases must 

 a lways be a compromise.  Fairness is not a one-way 

 street  conferr ing an unl imited r ight  on an acc used 10 

 to demand the most favourable possib le t reatment 

 but  a lso requires fa irness to the publ ic as 

 represented by the state.   This does not mean that 

 the accused's r ight  should be subordinated to the 

 publ ic 's interest  in the protect ion and suppression 15 

 of  cr ime; however,  the purpose of  the fa ir  t r ia l  

 provis ions is not  to make i t  impract icable to conduct 

 a prosecut ion.  The fa ir  t r ia l  r ight  does not mean a 

 predi lect ion for technical  n icet ies and ingenious 

 legal stratagems, or to encourage prel iminary 20 

 l i t igat ion -  a pervasive feature of  white-col lar cr ime 

 cases in th is country.  To the contrary:  courts should 

 with in the conf ines of  fa irness act ively d iscourage 

 prel iminary l i t igat ion.  Courts should further be 

 aware that  persons facing ser ious charges  -  and 25 
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 especia l ly minimum sentences -  have l i t t le 

 incl inat ion to co-operate in the process that  may 

 lead to their  convict ion and 'any new procedure can 

 of fer opportuni t ies capable of  explo i tat ion to 

 obstruct  and delay' .  One can add the tendency of  5 

 such accused, instead of  conf ront ing the charge, of  

 at tacking the prosecut ion."  (Footnotes omit ted)  

 

130. I t  must be said in passing that  i t  is  considered to be 

unusual to ra ise the cla im of  an unfair  t r ia l  in  f inal  argument 10 

before the t r ia l  court .   Ordinari ly the cla im is ra ised in an 

appel late court  only once there has been a convict ion.   As 

Harms DP observes,  fundamental  to a convict ion f lowing f rom 

an al legedly unfair  t r ia l  is  the issue of  i r remedial  prejudice, 

and whi le the t r ia l  is  st i l l  underway, suc h prejudice can of  15 

course be sought to be amel iorated at  any stage.  I t  is  only 

once the evidence and al l  the vagaries of  procedure in the t r ia l 

court  are cast  in stone through a convict ion that  i t  can t ru ly be 

determined whether the t r ia l  proceedings were  fa ir  or not.   I  

shal l  return to th is point later.   Be that  as i t  may, the unfair 20 

t r ia l  argument underwent ref inement during the course of  

counsel 's f ive day address but u l t imately we understand the 

accused's object ion to be based on the fo l lowing facts an d 

circumstances.  

 25 
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131. Cel l  phones belonging to some of  the accused and 

certa in State witnesses were retr ieved by the pol ice during 

arrests re levant to the case in September and October 2006:   

in some instances the handsets were seized at  the t ime of  

arrest  and in other cases, were handed over by the accused 5 

when surrendering themselves for purposes of  arrest  dur ing 

November 2006.  

 

132. According to Brink,  he began analysing some of  these 

phones towards the end of  2006 . This was af ter he and 10 

Potgieter had procured subpoenas in terms of  Sect ion  205 of  

the CPA and obtained the necessary records f rom Vodacom 

and MTN.  At the end of  that  year Brink was t ransferred to 

George and the cel l  phone analysis seems to have been put on 

hold.   Af ter spending approximately  two years in George, Brink 15 

returned to Cape Town and evident ly completed his analysis of  

the cel lphone records.   This,  i t  was argued, would have been 

during 2009 to 2010.  

 

133. Mr Ui js  SC, submitted that  the defence should have been 20 

placed in possession of  th is analysis around 2010, whereas 

the cel lphone records only emerged in th is prosecut ion some 

six months af ter the t r ia l  commenced.   This happened when 

the lead prosecutor,  Ms Greyl ing,  informed the Court  on 

9 March 2015 that i t  had recent ly come to he r attent ion that 25 
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such records were in the possession of  the pol ice.   She 

indicated that  the prosecutors had been caught unawares and 

that  she had given the pol ice instruct ions to conduct further 

invest igat ions before formal ly making the evidence avai lable to 

the defence in e lectronic form on 16 March 2015.  5 

 

134. As the record of  proceedings herein ref lects,  the defence 

in i t ia l ly experienced dif f icul ty in accessing that  e lectronic 

evidence.  The State assisted,  f i rst  by provid ing electronic 

tools with which the defence could access the evidence and 10 

ul t imately provid ing hard copies to the defence of  the 

extensive records produced by Vodacom and MTN.  Defence 

counsel were af forded as much t ime as they required to 

inspect and assess the cel l  phone records and we re not 

required to cross-examine any witnesses before they had done 15 

so. 

 

135. We did not understand Mr Ui js ,  SC, to complain that the 

defence had not been given suf f ic ient  opportuni ty to deal with 

the evidence once i t  had been produced by the prosecut ion. 20 

Rather,  i t  was said that  the pol ice (and in part icular Br ink) 

were at  a l l  mater ial  t imes aware of  the existence of  the records 

and had intent ional ly suppressed the informat ion with the 

intent ion of  prejudic ing the accused in the preparat ion of  their 

respect ive cases.  Because the evidence had come at such a 25 
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la te stage of  the proceedings,  said counsel,  the court  should 

ignore al l  references to i t ,  thereby ensuring that  the t r ia l  was 

fa ir .  

 

136. When pressed to expla in which of  the fa ir  t r ia l r ights 5 

protected under Sect ion 35(3) of  the Const i tut ion had been 

inf r inged, Mr Ui js SC,  submit ted, as a general proposit ion, 

that the accused were ent i t led to know in advance what the 

case was that  they had to meet and to prepare for i t .   That 

submission is undoubtedly wel l -grounded in the provis ions of  10 

Sect ion 35(3) (a) and (b) of  the Const i tut ion.   When pressed to 

give content to the prejudice occasioned to the accused in 

quest ion by the late introduct ion of  the evidence, counsel 

complained that  the accused were caught  unawares,  at  an 

advanced stage of the State case, of  evidence which might be 15 

potent ia l ly prejudic ia l  to their  cases.   The complaint was that 

the State was conduct ing " t r ia l  by ambush",  as counsel put  i t .   

 

137. The suggest ion by Mr Ui js SC,  that  Br ink (and to a lesser 

extent  Potgieter) had intent ional ly suppressed the cel l  phone 20 

evidence with the intent ion of  u l t imately embarrassing the 

accused is without doubt a ser ious accusat ion to make and th is 

is more part icular ly so in a case where i t  is  made in re la t ion to 

long-serving,  experienced (and in the case of  Br ink, senior ) 

pol ice of f icers.   The pr imary problem that  we have with that 25 
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submission is that the pr incip les in SARFU were not observed 

in that  the pol ice witnesses were not cross -examined on the 

point  and af forded the opportuni ty of  expla in ing or exonerat ing 

themselves.   In the result  the issue was not fu l ly t raversed in 

evidence and in such circumstances we are not  prepared to 5 

draw the adverse inference of  mala f ides  contended for by Mr 

Ui js SC. 

 

138. When i t  was pointed out to counsel by the Court  that  the 

prosecut ion appeared to have played open cards with the 10 

Court  and was seemingly not  to b lame for the late product ion 

of  the evidence, Mr Ui js SC, fa ir ly accepted that  that was the 

case.   In the resu lt  the posi t ion seems to us to be that  i t  

cannot be said that  the cel lphone analysis (and the impl icat ion 

of  the accused thereby) has been intent ional ly withheld f rom 15 

the accused.  The non-avai labi l i ty of  the analysis to the 

defence at  an earl ier stage of  the t r ial ,  and in part icular before 

the commencement thereof ,  does therefore not  appear to us to 

at t ract  b lame to any part icular party.  Rather,  i t  seems as i f  th is 

is one of  those si tuat ions where perhaps the lef t  hand did not 20 

know what the r ight  hand was doing. 

 

139. In Nort je and Another v At torney-General ,  Cape and 

Others 1995(2) SA 460 (C),  a Ful l  Bench of  th is Divis ion was 

asked, on appeal against  a ru l ing by a t r ia l  court in cr iminal 25 
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proceedings,  to d irect  the prosecut ion in the t r ia l  court  to hand 

over witness statements in the pol ice docket to the defence. 

This case is one of  a str ing of  cases heard in the var ious 

Provincia l  Div is ions which ul t imately led to the decis ion of  the 

Const i tut ional Court  in Shabalala and Others v At torney-5 

General ,  Transvaal and Another  1996(1) SA 725 (CC) ,  the so -

cal led "docket case".  

 

140. The decis ion in Nort je  was based on the r ight  of  access 

to informat ion in the possession of  the State founded in 10 

Sect ion 23 of  the Inter im Const i tut ion,  1993 (which r ight  is now 

incorporated in Sect ion 32 of  the 1996 Const i tut ion) and as 

ampl if ied in Sect ion 25(3)(b) of  the Inter im Const i tut ion,  the 

precursor to the current  Sect ion 35(3)(b).  In a detai led and 

searching enquiry,  Marais ,  J,  (as he then was) looked at  a 15 

myriad considerat ions appl icable to the exercise of  the Sect ion 

23 r ight  in the context  of  a cr iminal prosecut ion.  

 

141. At  483E the learned judge dealt  wi th  the essence of  the 

r ight  thus:  20 

"What is the essent ia l  content of  that  r ight  in the present 

context?  I t  is  the r ight  to informat ion in the hands of  the 

prosecutor which persons charged with the commission 

of  of fences reasonably require in order t o exercise or 

protect  their  r ights.   The r ight  they wish to exercise or 25 
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protect is their  undoubted r ight  to defend themselves 

ef fect ively against  the charges la id against  them.  The 

essent ia l  content of  the r ight  to informat ion in th is 

part icular context  is access to whatever informat ion the 

prosecut ion has in i ts possession which could be of  use 5 

to the appl icants in preparing for t r ia l  and defending 

themselves at  the t r ia l .   The evidence which has been 

col lected by the State p la in ly fa l ls in to that  category of  

informat ion.   The statements taken by the State f rom 

witnesses are ordinari ly the most important  e lement in 10 

that  evidence."  

 

142. As to the consequences of  the fa i lure to af ford an 

accused person access to such informat ion,  the learned judge 

said the fo l lowing at  484A:  15 

"To deny to an accused person, in a l l  cr iminal 

prosecut ions,  use of  the r ight  conferred by Sect ion 23, 

and so prevent the accused f rom having pre -tr ia l  access 

to what ordinari ly wi l l  be the bulk of  the evidence to be 

given against  h im or her,  is so extensive and mater ia l  a 20 

l imitat ion on that  r ight  that i t  is  d if f icul t  to see how i t  can 

be said that  i t  does not negate the essent ia l  content of  

the r ight ."  

 

143. But i t  must be stressed that  the judgment in Nort je  was 25 
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del ivered in response to an appl icat ion for pre -tr ia l  d isclosure 

of  informat ion by the prosecut ion.   In that  context ,  Marais ,  J, 

noted the fo l lowing reservat ion at  484J:  

" I  emphasise that I  am not concerned here with the 

quest ion of  when precisely an ent i t lement to such 5 

disclosure ar ises.  This invest igat ion is complete and the 

t r ia l  was about to commence. I t  has not been suggested 

that i t  would be undesirable to make disclosure now.  I t  

would pla in ly be untenable to a l low an accused access to 

the statements of  each witness immediately af ter i t  has 10 

been minuted.  That would result  in a s i tuat ion in which 

the suspect would be vir tual ly breathing down the nec k of  

the invest igat ing of f icer,  and in a posi t ion, by reason of  

h is knowledge of  the course of  the invest igat ion,  to take 

steps to obstruct  i t .   A l imitat ion as to when the accused 15 

would become enti t led to d isclosure of  the statements, 

provided i t  was not later than a reasonable t ime before 

t r ia l ,  would not derogate f rom the essent ia l  content of  the 

r ight  and would be both reasonable and just i f iable with in 

the meaning of  Sect ion 33." 20 

 

144. In Shabalala ,  Mahomed, DP, dealt  wi th the var ious and 

di f fer ing approaches in the earl ier Provincia l  decis ions. 

Ult imately,  the learned Deputy President of  the Const i tut ional 

Court  held that  there could be no blanket docket pr ivi lege and 25 
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permit ted the State,  in appropriate c ircumstances, to argue 

what informat ion might or might not  be disclosed to the 

defence, stressing that  the approach was a case by case 

assessment to be exercised on an incremental  basis by the 

High Court :  5 

" [52]   Even in such cases, however,  i t  does not fo l low 

 that the disclosure of  the statements concerned 

 must a lways be withheld i f  there is a r isk that  the 

 accused would not  enjoy a fa ir  t r ia l .   The fa ir  t r ia l 

 requirement is fundamental .   The court  in each 10 

 case would have to exercise a proper d iscret ion 

 balancing the accused's need for a fa ir  t r ia l  against 

 the legi t imate interests of  the State in enhancing 

 and protect ing the ends of  just ice . . . . . . .  

[58] The detai ls as to how the Court  should exercise i ts 15 

 d iscret ion in a l l  these matters must be developed 

 by the Supreme Court  f rom case to case but a lways 

 subject  to the r ight of  an accused person to contend 

 that the decis ion made by the Court  is not 

 consistent  with the Const i tut ion."   20 

 

145. In th is case the defence was given fu l l  access to the 

pol ice docket ( in e lectronic format) wel l  in  advance of  the t r ia l 

but  only given access to Brink's cel l  phone analysis at  about 

the same t ime that  the prosecut ion was i .e.  wel l  af ter the 25 
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commencement of  the t r ia l .  Prima facie  that  consti tutes a 

potent ia l  vio lat ion of  the fa ir  t r ia l r ights protected under 

Sect ions 35 (3) (a),  (b) and ( i )  of  the Const i tut ion,  which read 

as fo l lows:  

"Sect ion35 (3):   Every accused person has a r ight  to a 5 

fa ir  t r ia l ,  which includes the r ight -   

 (a)  to be informed of  the t r ia l  wi th suf f ic ient  detai l  

  to answer i t ;  

 (b)  to have adequate t ime and faci l i t ies to  

  prepare a defence.. .  10 

 ( i )   to adduce and chal lenge evidence ." 

 

146. The quest ion then is what fa l ls to be done in such a 

si tuat ion?  I t  seems to us that  we should approach the matter 

in accordance with the dictum  of  Melunsky,  AJA, in S v Smile 15 

1998(1) SACR 688 (SCA),  in which the facts bear some 

resemblance to this matter.   The accused in that case had 

been charged with murder and robbery and before the t r ia l 

commenced their  legal representat ive appl ied for an order 

compel l ing the prosecut ion to hand over to the defence 20 

evidence summaries of  evidence to be given by each of  the 

witnesses whom the State proposed to cal l .   The appl icat ion 

was refused and the matter proceeded in the absence of  such 

documentat ion.  

 25 
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147. On appeal the  accused chal lenged their  convict ions 

before the t r ia l  court  on the basis of  the fa ir  t r ia l  provis ions 

incorporated in Sect ion 25(3) of  the inter im Const i tut ion of  

1993 whose provis ions are to a l l  in tents and purposes the 

same as those under considerat ion in th is matter.   On appeal, 5 

the chal lenge was described thus  by Melunsky,  AJA, at  690d:  

" In th is Court  Mr Notshe argued that  the appel lants had 

been deprived of  the r ight  to a fa ir t r ia l  on the ground 

that  the State had refused to furnish them with 

summaries of  statements of  witnesses before the 10 

hearing.   He submit ted that  the subsequent change of  

stance by counsel for the State,  whi le the State case was 

already under way, was of  no consequence, as the 

appel lants were ent i t led to the summaries of  the 

statements before the commencement of  the t r ia l  to 15 

enable them to prepare properly.   The denial  of  that 

r ight ,  according to the argument, carr ied with i t  the 

inevi table result  that  the appel lants '   const i tut ional f ights 

to a fa ir  t r ia l ,  in  terms of  Sect ion 25(3) of  the 

Const i tut ion of  the Republ ic of  South Af r ica Act  200 of  20 

1993 ( ‘ the inter im Const i tut ion ’) ,  had been vio lated."  

 

148. Melunsky,  AJA, observed that  courts of  appeal were,  as a 

matter of  pr incip le,  required to consider whether the 

proceedings in the lower court had been vi t iated by 25 
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const i tut ional i r regular i t ies.   This,  said the learned judge of  

appeal,  brought a number of  compet ing r ights into p lay as 

appeared f rom the judgment of  Mohamed , CJ,  ( then si t t ing in 

the Namibian Supreme Court)  in S v Shikunga and Another 

1997(2) SA 470 (Nm) at  484 b-f :  5 

"Where the i rregular i ty is so fundamental  that  i t  can be 

said that  in ef fect  there was no t r ia l  at  a l l ,  the convict ion 

should be set  aside.   Where one is deal ing with an 

i rregular i ty of  a less severe nature then, depending on 

the impact of  the i rregular i ty on the verdict ,  the 10 

convict ion should ei ther stand or be subst i tuted with an 

acquit ta l  on the meri ts.   Essent ia l ly the quest ion that  one 

is asking in respect of  consti tut ional and non-

const i tut ional i r regular i t ies is whether the verdict  has 

been ta inted by such i rregular i ty.   Where th is quest ion is 15 

answered in the negat ive the verdict should stand.  What 

one is doing is at tempt ing to balance two equal ly 

compel l ing cla ims - the cla im that society has that a 

gui l ty person should be convicted,  and the cla im that  the 

integri ty of  the judic ia l  process should be upheld.   Where 20 

the i rregular i ty is of  a fundamental  nature and where the 

i rregular i ty,  though less fundamental ,  ta ints the 

convict ion the lat ter prevai ls.   Where however the 

i rregular i ty is such that i t  is  not of  a fundamental  nature 

and i t  does not ta int  the verdict  the former interest  25 
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prevai ls.   This does not detract  f rom the caut ion which a 

Court  of  appeal would ordinari ly adopt in accept ing the 

submission that a c lear ly establ ished const i tut ional 

i r regular i ty d id not  prejudice the accused in any way or 

ta int  the convict ion which fo l lowed thereupon."  5 

 

149. Af ter considering var ious authori t ies including the dictum  

in  Shikunga, Melunsky,  AJA, observed as fo l lows at  692d:  

“The remaining quest ion on the prel iminary point is 

whether the appel lant 's r ights were vio lated.   The 10 

submission of  the appel lant 's counsel was that  the fa i lure 

to supply the summaries of  statements of  each witness 

before the commencement of  the t r ia l  per se amounted to 

a denial  of  the r ight  to a fa ir  t r ia l which just i f ies th is 

Court  in set t ing aside the convict ions.   As Mahomed, CJ, 15 

pointed out in Shikunqa's  case at  483i -  484b, i t  is  not 

every const i tut ional i r regular i ty committed by the tr i a l  

court  that  just i f ies the Court in set t ing aside the 

convict ion on appeal.   Whether or not  there has been a 

fa ir  t r ia l  must u l t imately be answered having regard to 20 

the part icular circumstances of  each case. (See 

Shabalala and Others v At torney-General ,  Transvaal and 

Another 1996(1) SA 725 (CC) at  743 C-D, para ’s 35     

and 36).  

I t  is  common cause in th is case that  the statements of  25 
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the prosecut ion wi tnesses who had not yet  test i f ied were 

handed to the defence in August 1994.  I t  is  t rue that the 

statements of  the witnesses who had previously test i f ied 

were not del ivered to the defence but counsel for the 

State of fered to furnish the defence with their  statements 5 

i f  they were required.   No requests for statements made 

by the defence were refused. There is a lso no reason to 

doubt that  the Court  would have acceded to the defence's 

appl icat ion for the recal l  of  any witness whose evidence 

had been concluded, but  no appl icat ion for any such 10 

recal l  was made.  Al though the in i t ia l  refusal to furnish 

the appel lants with statements of  prosecut ion witnesses 

was a const i tut ional i r regular i ty,  i t  is  not ,  in the 

circumstances of  th is case, a ground for sett ing aside the 

convict ions.   Unl ike other conceivable c lasses of  15 

i rregular i ty which are i rremediable once they have 

occurred,  th is i rregular i ty was potent ia l ly remediable.   I t  

is  therefore not  possib le to regard i t  as an i rregular i ty of  

so fundamental  a k ind that  i t  immediately v i t iated the t r ia l  

and necessi tates set t ing aside the convict ions.   I t  is  20 

necessary therefore to have regard to the conduct of  the 

t r ia l  as a whole in order to decide whether the i rregular i ty 

persisted and thus ta inted the convict ions and resulted in 

an unfair  t r ia l .   In August 1994 the statements of  

prosecut ion witnesses were made avai lable to the 25 
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defence.  Any in i t ia l  unfairness at tending the t r ia l  was 

thereby purged.   At  that  stage the State case had not 

been closed, the defence could have appl ied to recal l  

wi tnesses who had already test i f ied and suf f ic ient t ime 

was avai lable to consider the conte nts of  the statements 5 

and to prepare for the further conduct of  the t r ia l .   Under 

these circumstances the content ion of  the appel lants ' 

counsel on the prel iminary point cannot succeed.   I t  may 

be noted that  the Ful l  Court  of  the Cape Provincia l  

Div is ion in  Nort je and Another v At torney-General  Cape 10 

and Another  1995(2) SA 460 (C) was not prepared to 

accept the proposit ion that  a fa i lure to make pre -tr ia l  

d isclosure of  the statements of  witnesses ipso facto 

rendered the t r ial  unfair  a l though later d i sclosure of  

statements during the t r ia l  was made (at  483A-D).   But i t  15 

should be emphasised that  th is does not mean that  i t  is  

open to the State, as a matter of  course,  to postpone the 

disclosure of  the statements of  prosecut ion witnesses 

provided only that  they are  disclosed at  some t ime before 

the close of  i ts case. Disclosure of  statements should 20 

usual ly be made when the accused is  furnished with the 

indictment or immediately thereaf ter in accordance with 

the pract ice suggested in Shabalala 's  case at 752A-F 

paragraph 56." 

 25 
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150. In assessing the compet ing interests inherent in the late 

product ion of  the cel l  phone analysis  in th is case, the Court 

asked counsel to deal with the quest ion of  prejudice to the 

accused.   Mr Ui js  SC, stressed that  the prejudice lay in the 

fact  that  i t  was unfair  to ask an accused now to expla in the 5 

ambit,  extent  and content of  phone cal ls made more than ten 

years earl ier and then to hold i t  against  h im when he was 

unable to accurately recal l  what was discussed.   As a general  

proposit ion,  there is certa in ly meri t  in  that submission. 

However,  and on the other hand i f  the facts suggest,  for 10 

example,  that  persons who would not  ordinari ly have had the 

need or reason to cal l  one another,  were in fact 

communicat ing,  then i t  is  not  unfair  to enquire  f rom an accused 

what the general  purpose or gist  of  such a communicat ion 

might have been.  And the answer to such a quest ion might 15 

then be interrogated as to the probabi l i t ies and i ts veraci ty.  

 

151. In our view, a l though the evidence was produced wel l 

af ter the commencement of  the State case i t  was not at  such 

an advanced stage of  the proceedings that  the si tuat ion was 20 

i rremediable.   The prosecut ion informed the Court  on the 36th 

day of  a t r ia l  which lasted unt i l  August 2017 , ( in excess of  150 

days exclus ive of  the del ivery of  judgment ),  of  the existence of  

the cel l  phone evidence.  As I  have said the defence were 

given t ime to deal with i t  and ul t imately the opportuni ty arose 25 
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and was ut i l ised by certa in counsel ,  to cross-examine Af r ica in 

re lat ion to certa in of  the te lephonic communicat ions when he 

was recal led to test i fy on the 66 t h  day of  the t r ia l  on 13 

October 2015.  

 5 

152. Mr Ui js SC, accepted that  the defence had been given 

ample opportuni ty to consider the late evidence, take 

instruct ions thereon and to quest ion the re levant State 

witnesses including applying for the recal l  of  such wi tnesses 

whose test imony had already been completed.   Further,  he 10 

very properly conceded , essent ia l ly by way of  a mea culpa,  

that  he would have to shoulder some of  the blam e for not 

appreciat ing the fu l l  extent  of  the cel l  phone evidence at  the 

t ime that  i t  was presented and that he should perhaps have 

done more by way of  preparat ion when cross -examining the 15 

re levant witnesses.  

 

153. In our view there are var ious factors whi ch fa l l  to be 

considered on th is point .  Perhaps the most important 

considerat ion is the fact  that  the prosecut ion of  the larger 20 

group of  accused arrested in th is matter ef fect ively stood st i l l  

f rom late 2009 (when Erasmus, J,  del ivered the ru l ing referred 

to earl ier )  unt i l  ear ly 2012, when the pleas of  gui l ty by some 

were tendered and the t r ia ls separated.   During that t ime the 

part ies awaited the outcome of  the pending POCA l i t igat ion in  25 
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the Savoi matter and no t r ia l  preparat ion took place. I t  can 

certa in ly not  be said that  the cel l  phone analysis and records 

were l iable to be handed over before 2012.  

 

154. In the result ,  the avai labi l i ty of  the informat ion contained 5 

in the pol ice docket only t ru ly became an issue in about 2012, 

when sights were f inal ly focussed on defending the remaining 

accused af ter the matter had been declared t r ia l  ready.  I f  the 

cel lphone evidence had been brought to the at tent ion of  

accused 2, 4 and 5 at  that  stage, i t  is  not ional ly possib le that 10 

their  powers of  recol lect ion might have  been less impaired 

than af ter say ten years,  but  one would never know how much 

more was forgotten in the subsequent four  years.   In that 

context  can one real ly complain of  prejudice,  i f  one would not 

have been able to deal with i t  ear l ier?  15 

 

155. In Nort je  at  469D-E, Marais ,  J, caut ioned against 

indiscr iminate cla ims by counsel of  an "ambush" :   

"As for deprecatory remarks,  which are somet imes to be 

found, about t r ia l 'by ambush' ,  those who make them 20 

tend to accept with equanimity the fact  that  most systems 

al low the accused to 'ambush'  the State and i ts witnesses 

to h is or her heart 's content.  In any event,  in my view, 

the 'ambush'  analogy is overworked and overblown. 

Properly understood, i t  is  a word devised to descr ibe the 25 
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s i tuat ion where an ent i re ly unsuspect ing person is 

suddenly set  upon, without warning,  by another.  L i t igants 

and witnesses are hardly unsuspect ing and suddenly set 

upon. They know they are involved in court proceedings 

and that  they wi l l  be cross -examined.   There is l i t t le 5 

resemblance between them and the vict ims of an 

ambush."  

 

156. In th is matter,  the accused , that  is 2, 4 and 5,  knew f rom 

the t ime of  their  respect ive arrests that the pol ice had seized 10 

their  cel l  phones and common sense would have informed 

them that  the pol ice (and ul t im ately the prosecut ion services)  

would have been interested in who was com municat ing with 

whom, and when.  So much for their  c la ims now that  they were 

caught unawares.  Rather,  i t  is  apparent f rom Mr Ui js SC’s,  15 

concession in argument that  the faul t  lay at  h is door for fa i l ing 

to fu l ly appreciate the import  and extent of  the cel l  phone 

evidence.  In our view i t  would not  be fa ir  to the State for an 

accused person to be the benef ic iary of  h is legal  

representat ive 's laxi ty in preparat ion of  h is cross -examinat ion. 20 

That is not  what we understand the denial  of  a fa ir  t r ia l  to 

embrace.  Furthermore the object ion ra ised on behalf  of  

accused 2 and 4 can only real ly re late to one cel l  phone 

number used by each of  them, s ince, as wi l l  be seen later, 

each of  them denied use of  a second number.  This perforce 25 
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reduced the number of  documents which they were required to 

pursue and in respect whereof  they could give an answer.  

 

157. In  conclusion we note that  the object ion to the cel lphone 

evidence was made only on behalf  of  a ccused 2,  4 and 5.  The 5 

remaining accused acquiesced in the evidence being adduced 

late and did not c la im an ambush. Final ly,  we did not 

understand Mr Ui js  SC, to suggest that  any of  the cel l  phone 

evidence had been improperly obtained in breach of  the CPA 

or the Const i tut ion so that  we are not  deal ing with so-cal led 10 

" ta inted evidence" (see S v Pi l lay and others  2004(2) SA 419 

(SCA) at  para 91) which might otherwise have af fected the 

admissib i l i ty of  such evidence.  

 

158. In the result  we are of  the view that  the fa ir  t r ia l  r ights of  15 

accused 2,  4 and 5 have not been inf r inged and that  i t  is 

proper for us to have regard to the cel l  phone evidence in 

considering our judgment.   

 

POCA AND THE PREDICATE OFFENCES 20 

 

159. Both the State and the defence were in agreemen t 

regarding the appl icat ion of  the provis ions of  POCA in th is 

matter.   I t  is  accepted that  before any of  the accused c an be 

said to have contravened Sect ion 2(1)(e) of  POCA, i t  must be 25 
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establ ished beyond reasonable doubt that  the conduct of  each 

such accused const i tuted a pat tern of  racketeering act ivi ty as 

def ined in Sect ion 1 of  POCA.  The provis ions of  each of  these 

sect ions have been reci ted above and wi l l  not  be repeated 

now. 5 

 

160. The term ' racketeering'  is der ived f rom the American 

legis lat ion on which POCA is based (The Racketeer Inf luenced 

and Corrupt Organizat ions Act of  1970 or 'RICO').  Whi le the 

word as such is not  def ined in POCA, the Shorter Oxford 10 

Dict ionary def ines a ' racketeer '  as “a person part ic ipat ing in or 

operat ing a dishonest or i l legal  business,  f requent ly pract is ing 

f raud, extort ion,  int imidat ion,  or vio lence. ”  The essence of  the 

dict ionary def in i t ion then is a cr iminal business with the 

emphasis on the lat ter.   15 

 

161. The of fences which fa l l  under the def in i t ion of  

" racketeering act ivi ty”  for the purposes of  POCA are l is ted in 

Schedule 1 thereto and include, under I tem 19, " f raud" and 

under I tem 33, "any of fence the punishment wherefore may be 20 

a period of  imprisonment exceeding one year without the 

opt ion of  a f ine."  I t  is  common cause that  a contravent ion of  

Regulat ion  39(1)(a) of  the MLRA Regs (possession or contro l  

of  abalone for commercia l  purposes) at t racts a maximum 

sentence under Sect ion 58(4) of  the MLRA of  a f ine not 25 
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exceeding R800 000 or to imprisonment not  exceeding two 

years.   Accordingly,  those accused charged with contravening 

th is regulat ion resort  under the broad category of  of fences 

referred to in I tem 33 by vir tue of  the potent ia l  penal sanct ion 

appl icable to a contravent ion of  Regulat ion 39(1)(a).  5 

 

162. A contravent ion of  Sect ion 18(1) of  the MLRA (the 

unlawful  operat ion of  a f ish processing faci l i ty)  at t racts a 

sentence under Sect ion 58(1)(b) of  that  act  of  a f ine not 

exceeding R2-mil l ion or imprisonment not  exceeding f ive 10 

years.  In the circumstances those accused ch arged with 

contravening th is sect ion also fa l l  wi th in the purview of  I tem 

33.  

 

163. Ordinari ly,  the State would have been be ent i t led to 15 

adduce evidence to show that  any of  the accused had 

commit ted any number of  of fences in h is capacity as a 

part ic ipant,  that  is a racketeer,  in an i l legal business involved 

in a “pat tern of  racketeering”.   However,  POCA is intent ional ly 

structured in such a manner that  the State is af forded a less 20 

onerous procedural  basis to prove the cr iminal conduct of  the 

racketeer.   And so,  in terms of  Sect ion 2(1)(e) a person 

commits an of fence  

•  by managing;  

•  being employed by;  or 25 
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•  being associated with ;  

an unlawful  enterpr ise whi le  

•  conduct ing;  or 

•  part ic ipat ing;   

•  e i ther d irect ly or indirect ly in ;  5 

i ts af fa irs through what is te rmed 'a pat tern of  

racketeering’ .  

 

164. The jur isprudence re lat ing to POCA is st i l l  developing 

and there are re lat ively few cases upon which a court  of  f i rst 10 

instance can re ly for guidance.   In the only text  book on the 

topic current ly avai lable in South A f rica,  Organized Crime and 

Proceeds of  Crime Law in South Af r ica ,  at  page 24, Albert 

Kruger stresses with extensive re ference to the American 

jur isprudence on RICO, that  the purpose of  ant i -racketeering 15 

legis lat ion is to target the organisat ion rather than  the 

cr iminal:   

"The racketeering of fence targets the organisat ion,  not 

individual cr iminal acts (events).  The accused must be 

found to have part ic ipated in the organisat ion 20 

(enterpr ise) by managing some aspect of  i t  or by 

performing acts for the enterpr ise, by part ic ipat ion or 

involvement."  

 

165. At  page 22 Kruger stresses the importance of  cont inui ty 25 
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in  determining whether there has been a pattern of  

racketeering act ivi ty which l ies at  the heart  of  the var io us 

of fences contemplated under Sect ion 2(1) of  POCA: 

"Although POCA does not require any re lat ionship 

between the two predicate of fences, in assessing 5 

whether the of fences are “p lanned, ongoing,  cont inuous 

or repeated” the court  wi l l  have regard to the nature of  

the predicate of fences. The nature of  the predicate 

of fences and the re lat ionship between the of fences wi l l  

guide the court in determining whether there is 10 

cont inui ty."  

 

166. And at  page 23 the author suggests what the elements of  

an of fence involving a "pattern of  racketeering act ivi ty"  under 

POCA incorporate.  15 

" In order to convict  an accused of  any contravent ion of  

Sect ion 2 (1),  the state wi l l  have to prove that :  

(a) at  least  two of fences contemplated in Schedule 1 of  

POCA were commit ted (not  necessari ly by the 

accused) 20 

(b) at  least  one of  those of fences occurred af ter 21 

January 1999, and  

(c)  the last  or second of fence occurred with in ten years 

of  the f i rst  of fence, and  

(d) part ic ipat ion must have been planned, ongoing or 25 
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repeated, and 

(e) mens rea was present in the manner set  out  in 

Sect ion 1 (2) and (3)."  

 

167. Certa in pr incip les have been la id down by the Supreme 5 

Court  of  Appeal in regard to the approach to POCA 

prosecut ions.   In Eyssen v The State  [2009] 1 Al l  SA 32 (SCA) 

the court  considered the cr iminal conduct of  members of  a 

street  gang known as "The Fancy Boys" which was habitual ly 

involved in housebreaking and robbery in the Cape Peninsula. 10 

The appel lant was charged and convicted in th is Divis ion with 

contravening both Sect ions 2(1)(e) and (f )  of  POCA and on 

appeal the court  d iscussed the import  of  these sect ions and 

the interplay between them:  

" [5] The essence of  the of fence in subsect ion (e) is that 15 

 the accused must conduct (or part ic ipate in the 

 conduct of ) an enterpr ise 's af fa irs.   Actual 

 part ic ipat ion is required (a l though i t  may be direct 

 or indi rect) .  In that  respect the subsect ion dif fers 

 f rom subsect ion ( f ) ,  the essence of  which is that the 20 

 accused must know (or ought reasonably to have 

 known) that  another person did so. Knowledge, not 

 part ic ipat ion,  is required.  On the other hand, 

 subsect ion (e) is wider than subsect ion (f )  in that 

 subsect ion (e) covers a person who was managing, 25 
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 or employed by,  or associated with the enterpr ise,  

 whereas subsect ion ( f )  is  l imited to a person who 

 manages the operat ions or  act ivi t ies of  an 

 enterpr ise.”  

 5 

168. Af ter reci t ing the def in i t ion of  "enterpr ise",  the learned 

judge of  appeal cont inued as fo l lows:  

" [6] . . . . . I t  is  d if f icul t  to envisage a wider def in i t ion.  A 

 s ingle person is covered. So i t  seems is every other 

 type of  connect ion between persons kno wn to the 10 

 law or exist ing in law; those which the Legislature 

 has not specif ical ly included  wi l l  be incorporated by 

 the introductory word ' includes' .  Taking a group of  

 individuals associated in fact,  which is the re levant 

 part  of  the def in i t ion for the purposes of  th is 15 

 appeal,  i t  seems to me that  the associat ion would at 

 least  have to be conscious; that  there would have 

 to be a common factor or purpose ident if iable in 

 the ir  associat ion;  that  the associat ion would have to 

 be ongoing;  and that  the members would have to 20 

 funct ion as a cont inuing uni t .   There is no 

 requirement that  the enterpr ise be legal,  or that i t  

 be i l legal.   I t  is  the pattern of  racketeering act ivi ty,  

 through which the accused must part ic ipate in the 

 af fa irs of  the enterpr ise that  br ings in the i l legal 25 
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 e lement; and the concepts of  'enterpr ise ' and 

 'pat tern of  racketeering act ivi ty '  are d iscreet.  Proof 

 of  the pattern may establ ish proof  of the enterpr ise, 

 but  th is wi l l  not  inevi tably be the case.  

[7] I t  is  a requirement of  the subsect ions in quest ion 5 

 that  the accused in subsect ion (e) . . . .  must 

 part ic ipate in the enterpr ise 's af fa irs.  I t  wi l l  

 therefore be important  to ident ify what those af fa irs 

 are.   I t  wi l l  a lso be important  for the State to 

 establ ish that  any part icula r cr iminal act  re l ied 10 

 upon, const i tuted part ic ipat ion in such af fa irs . . . . .  

 The part ic ipat ion may be direct ,  or indirect ."  

 

169. Turning to the aforesaid def ini t ion of  "pat tern of  

racketeering act ivi ty"  the learned judge of  appeal comments as 15 

fo l lows:  

" [8] . . . . . In my view, nei ther unrelated instances of  

 proscr ibed behaviour,  nor an accidental 

 coincidence between them const i tute a 'pat tern '  and 

 the word 'p lanned'  makes th is c lear.   20 

[9] The part ic ipat ion must be way of  ongoing, 

 cont inuous or repeated pa rt ic ipat ion or involvement. 

 The use of  the word ' involvement '  as wel l  as the 

 word 'part ic ipat ion '  widens the ambit of  the 

 def in i t ion.   So does the use of  the words 'ongoing, 25 
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 cont inuous or repeated' .   Al though simi lar in  

 meaning, there are nuances of  d if ference.  

 'Ongoing'  conveys the idea of ‘not  as yet 

 completed' .  'Cont inuous'  (as opposed to 'cont inual ' ) 

 means uninterrupted in t ime or sequence. 5 

 'Repeated'  means recurr ing.  

[10] Some l imitat ion is introduced into the def in i t ion by 

 the requirement that  the part ic ipat ion or 

 involvement must be in any Schedule 1 of fence. 

 The l imitat ion is,  however,  not  substant ia l .  10 

 Schedule 1 l is ts a considerable number of  of fences, 

 both statutory and common law, and includes (as 

 i tem 33): 

'Any of fence the punishment wherefore may 

be a period of  imprisonment exceeding one 15 

year without the opt ion of  a f ine. ’"  

 

170. More recent ly in S v Pr insloo and Others 2016(2) SACR 

25 (SCA),  a case involving a so -cal led "Ponzi Scheme",  the 

Supreme Court  of  Appeal fo l lowed the int erpretat ional 20 

approach set  out  in Eyssen.  

 

" [57] We are in agreement with counsel on behalf  of  the 

 State that , in constru ing the provis ions of  POCA, 

 and in part icular Sect ion 2(1)(e) and (f ) ,  a l iberal  or 25 
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 broad construct ion is to be preferred. This wou ld be 

 in accordance with the broad  object ives of  POCA 

 set  out  in the preamble thereto.  In Nat ional Director 

 of  Publ ic Prosecutions and another v Mohamed NO 

 and others  2002(4) SA 843 (CC) para ’s 14 to 5 

 16 the Const i tut ional Court ,  wi th reference to i ts 

 preamble,  emphasised the importance of  POCA to 

 curb the rapid growth of  organised cr ime, money 

 laundering,  cr iminal gang act ivi t ies and 

 racketeering which threatens the r ights of  a l l  in  the 10 

 Republ ic and presents a danger to publ ic order, 

 safety and s tabi l i ty,  thereby threatening economic 

 stabi l i ty.   To curta i l  the ambit  of  Section 2(1)(e) and 

 ( f ) ,  as suggested by counsel for the f i rst  accused, 

 would in our opin ion,  be contrary to the intent ion of  15 

 the legis lature. . . . . .   

[61] This br ings us to count  2 i .e.  the contravent ion of  

 Sect ion 2(1)(e) of  POCA.  What the State was 

 required to prove is that,  whi lst  managing an 

 enterpr ise ( the scheme) the f i rst  accused direct ly or 20 

 indirect ly part ic ipated in the conduct of  the 

 scheme's af fa irs through a pat tern of  racketeering 

 act ivi ty.   As emphasised above, th is court  in Eyssen 

 (para 5) held that  the essence of  the of fence 

 referred to in Section 2(1)(e) is actual  part ic ipat ion 25 
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 (be i t  d irect  or indirect)  in the enterpr ise 's af fa irs, 

 as opposed to knowledge, not  part ic ipat ion,  which 

 is the essence of  an of fence in terms of  Sect ion 

 2(1)(f ) . . . . . .   

[63] We should add that ,  as in the case of  count one, 5 

 counsel for the f i rst  accused submit ted that  the 

 State fa i led to prove that  she had the necessary 

 cr iminal intent  in the form of  dolus  to contravene 

 the provis ions of  Sect ion 2(1)(e) of POCA. In our 

 view, th is submission fa i led to take proper account 10 

 of  the def in i t ional e lements of  th is statutory 

 contravent ion,  i .e. part ic ipat ion in the af fa irs of  the 

 enterpr ise through a pat tern of  racketeering 

 act ivi ty.   As emphasised in Eyssen, part ic ipat ion in 

 the af fa irs of  the enterpr ise is the of fence. Kruger 15 

 at  13,  observes that  an accused “ is gui l ty by 

 vi r tue of  (a) being involved in an enterpr ise being 

 part  of  the group of  racketeers, and (b) being 

 involved in the commission of  two or  more predicate 

 of fences'  l is ted in Schedule 1 of  POCA.  20 

[64] To summarise,  i t  is  now wel l -set t led that  the 

 essence of  the of fence in terms of  Sect ion 2(1)(e) 

 of  POCA is part ic ipat ion through a pattern of  

 racketeering act ivi ty and not knowledge. Once i t  is 

 proved that  the accused has part ic ipated in the 25 
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 conduct of  an enterpr ise 's af fa irs through a pat tern 

 of  racketeering act ivi ty,  i .e.  by committ ing two or 

 more predicate of fences l isted in Schedule 1 of  

 POCA, he or she is gui l ty of  a contravent ion of  

 Sect ion 2(1)(e) of  POCA.  There is no need for a 5 

 further enquiry  as to an addit ional mens rea  

 requirement over and above the mens rea  required 

 by the predicate of fences.  "  

 

171. The case of  S v Dos Santos and Another  2010(2) SACR 10 

382 (SCA) concerned a diamond smuggl ing syndicate 

operat ing in the West Coast town of  Port  Nol loth.   The main 

perpetrators were charged with var ious of fences under the 

Diamonds Act of  1986 and POCA and duly convicted in th is 

Divis ion.   On appeal to the Supreme Court  of  Appeal,  a 15 

number of  issues fe l l  for determination by that  court .   In h is 

judgment Ponnan, JA, made the fo l lowing remarks regarding 

the appl icat ion of  POCA to the facts before the c ourt :  

" [39] For a pat tern of  racketeering act ivi ty,  POCA 

 requires at  least  two of fences commit ted during the 20 

 prescr ibed period. In th is court ,  as indeed the one 

 below, counsel argued that  the 'of fence'  in that 

 context  meant a pr ior convict ion.  Absent two pr ior 

 convict ions,  so the submission went,  POCA could 

 not  be invoked. Underpinning that  submission is the 25 
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 content ion that  an accused person must f i rst  be 

 t r ied and convicted of  the predicate of fences (here 

 the charges in terms of  the Diamonds Act) before 

 he/she could be indicted on the racketeering charge 

 in terms of  POCA. Al l ied to that  submission is the 5 

 argument that  in th is instance there has been an 

 improper spl i t t ing of  charges,  resul t ing in an 

 improper dupl icat ion of  convict ions.   

[40] In my view, whether to prosecute and what charge 

 to f i le  or br ing before a before court  are decis ions 10 

 that  general ly rest  in the prosecutor 's d iscret ion. 

 Nor would i t  be necessary,  i t  seems to me, for the 

 court  to return a verdict  of  gui l ty in  respect of  the 

 predicate of fences for the POCA racketeering 

 charges to be sustained.   I t  may wel l  suf f ice for the 15 

 court  to hold that the predicate charge has been 

 proved without in fact  returning a gui l ty verdict .  But 

 that  need not be decided here . . . . . .  

[43] Prosecut ions under POCA, as also the predicate 

 of fences, would usual ly involve considerable 20 

 overlap in the evidence, especia l ly where the 

 enterpr ise exists as a consequence of  persons 

 associat ing and commit t ing acts making up a 

 pat tern of  racketeering.   Such overlap does not in 

 and of  i tself  occasion an automat ic invocat ion of  an 25 
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 improper spl i t t ing of  charges or dupl icat ion of  

 convict ions.   As should be evident f rom a simple 

 reading of  the statute,  a POCA convict ion requires 

 proof  of  a fact  which a convict ion in terms of  the 

 Diamonds Act does not .. . . . .  5 

[45] [S v Whitehead and Others  2008(1) SACR 431 

 (SCA)]  recognised that  a s ingle act  may have 

 numerous cr iminal ly re levant consequences and 

 may give r ise to numerous of fences.   Our 

 legis lature has chosen to make the commission  of  10 

 two or more cr imes with in a specif ied period of  

 t ime, and with in the course of  a part icular type of  

 enterpr ise, independent cr iminal of fences.  Here the 

 two statutory of fences are dist inct ly d i f ferent.  

 Since POCA substant ive of fences are not  the same 15 

 as the predicate of fences, the State is at  l iberty to 

 prosecute them in separate t r ia ls or in the same 

 t r ia l .   I t  fo l lows as wel l  that  there could be no bar to 

 consecut ive sentences being imposed for the two 

 d i f ferent  and dist inct  cr imes, as the one requires 20 

 proof  of  a fact ,  which the other does not.   Al though 

 a court  in the exercise of  i ts general  sentencing 

 d iscret ion may, with a view to amel iorat ing any 

 undue harshness, order the sentences to run 

 concurrent ly.   Thus by provid ing suf f ic ient  evidence 25 
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 of  the f ive predicate acts,  the State has succeeded 

 in proving the existence of  the ' racketeering 

 act ivi ty '  as def ined in POCA."  

 

172. Final ly I  must refer br ief ly to the judgment of  the 5 

Supreme Court  of  Appeal in  De Vries which is reported at 

2012(1) SACR 186 (SCA).  The case involved a cr iminal 

syndicate which robbed del ivery t rucks of  their  valuable 

cargoes of  c igaret tes and then on -sold the bounty to other 

part ies.   Af ter referr ing to the judgment in Dos Santos,  the 10 

learned judge of  appeal observed as fo l lows:  

" [48] In order to secure a convict ion under S2(1)(e) of  

 POCA, the State must do more than merely prove 

 the underlying predicate of fences.  I t  must a lso 

 demonstrate the accused's associat ion with an 15 

 enterpr ise and a part ic ipatory l ink between the 

 accused and that enterpr ise 's af fa irs by way of  a 

 pat tern of  racketeering act ivi ty.   In l ight  of  th is,  an 

 of fence under S2 (1) of  POCA is c lear ly separate 

 and discrete f rom i ts underlying predicate of fences 20 

 and in my view,  the decis ion in Dos Santos in 

 regard to th is issue is undoubtedly correct . . . . . .  

 [56] By receiving the cigaret tes for h imself  wel l  knowing 

 they were sto len,  the appel lant  made himself  gui l ty 

 of  thef t  as i t  is  a cont inuing cr ime. By proceeding to 25 
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 use the cigaret tes as part  of  h is stock in t rade as a 

 wholesaler as i f  they were goods lawful ly acquired,  

 and thereby disguis ing or conceal ing the source, 

 movement and ownership of  the cigaret tes and 

 enabl ing and assist ing the robbers to e i t her avoid 5 

 prosecut ion or to remove property acquired in the 

 robberies,  the appel lant  c lear ly made himself  gui l ty 

 of  a contravent ion of  S4 [of  POCA].   Doing so 

 involved di f ferent act ions and a dif ferent  cr iminal 

 intent to that required for thef t .  In th ese 10 

 c ircumstances there was no improper spl i t t ing of  

 charges."  

 

THE APPLICATION OF THESE PRINCIPLES TO THIS CASE  

 15 

173. How then do these pr incip les f ind appl icat ion in the 

present case? In the f i rst  p lace, none of  the accused now 

before court  are any longer l iable to convict ion under S2 (1)(f ) 

of  POCA. I t  is  only S2 (1) (e) that  remains appl icable  and 

nothing more need be said in regard to the former.  20 

 

174. Further,  and in l ight  of  the def in i t ion of  racketeering 

act ivi ty,  the State is ent i t led to prove a minimum of  two 

contravent ions of  e i ther S18(1) of the MLRA or Regulat ion 

39(1)(a) of  the MLRA Regs, and, provided the contravent ions 25 
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are shown to be causal ly  l inked to the enterpr ise in quest ion, 

ask the court  to f ind that an accused who is gui l ty of  such 

contravent ions is then to be regarded as a racketeer who has 

part ic ipated in a pat tern of  racketeering act ivi ty and is l iable to 

convict ion under S2(1)(e) of  POCA. Of course,  the State must 5 

establ ish not  only that  an accused actual ly commit ted an 

MLRA of fence but that he had the requisi te cr iminal intent  (or 

mens rea )  to sustain such a convict ion.   

 

175. At  least  one such MLRA contravention must have taken 10 

place af ter 21 January 1999 which is the date of  the 

promulgat ion of  POCA whi le a second contravent ion  may have 

been commit ted af ter such promulgat ion or with in a ten  year 

period preceding the specif ic contravent ion af ter 21 January 

1999 re l ied upon by the State.  Having regard to the 15 

indictment,  the State has re l ied on i l legal act ivi t ies 

commencing in 2004, and i t  may then not ional ly ask the Court 

to have regard to acts of  racketeering going back as far as 

1994. As a matter of  fact ,  however,  the dates al leged in the 

indictment range between 2004 and 2006 and are dates 20 

obviously fa l l ing with in the operat ion  of  POCA. 

 

176. Last ly,  to secure a convict ion under S2(1)(e) of  POCA 

the State must establ ish that each of  the accused committed 

the respect ive predicate of fences with the knowledge that 25 
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there was an i l legal enterpr ise in existence, or to use the 

language of  Eyssen, i t  must be shown that  the accused 

consciously part ic ipated in the racketeering act ivi ty 

at t r ibutable to h im.  

 5 

THE UNLAWFUL ENTERPRISE 

 

177. The Court  referred earl ier to the fact  that  there did not 

appear to be any dispute regarding the existen ce of  an 

enterpr ise as required for the purposes of  the appl icat ion of  10 

POCA and we have found that  the enterpr ise was undoubtedly 

contro l led by Chao. In summary,  we consider that i t  was he 

who:  

  recrui ted Af r ica as his administrat ive assistant -cum-off ice 

manager to at tend to a l l  the necessary paperwork,  to 15 

manage the ent i re logist ics chain,  to oversee the del ivery 

of  product to the cold storage faci l i t ies and the loading of  

the containers pr ior to t ranshipment;  

  lawful ly establ ished 2 corporate ent it ies (Rapi t rade and 

Syroun) as the publ ic face of  the enterpr ise;   20 

  remained the so-cal led "guid ing mind" of  these 

corporat ions,  notwithstanding the appointment of  Af r ica 

as the sole d irector and shareholder of  each of  them;  

  gave instruct ions as to when batches of  ab alone were to 

be stored at the cold storage faci l i t ies,  loaded into 25 
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containers and shipped overseas;  

  ef fected payment of  the expenses of  the corporat ions 

where necessary,  and 

  u l t imately received the benef its of  the product once 

exported.   5 

Al l  of  these act ivi t ies suggest that the af fa irs of  the enterpr ise 

were conducted with a h igh degree of  p lanning as 

contemplated in the def in i t ion of "pat tern of  racketeering 

act ivi ty" .  

 10 

178. The core business of  the enterpr ise was obviously the 

export  of  abalone, given i t s extraordinari ly h igh value.   We 

consider that  the export  of  p i lchards may be regarded as 

incidental  to the core business given that  i ts u l t imate purpose 

was to mask the abalone once loaded into a container, rather 15 

than to const i tute a separate source of  revenue.  To appreciate 

the i l legal i ty of  the business of  Chao's enterpr ise,  i t  is  

necessary to consider how a lawful  business had to operate.  

  

179. The evidence of  the MCM off ic ia ls, and in part icular Mr 20 

Angus MacKenzie establ ishes that  dur ing the period  in 

quest ion (2004 - 2006) the export  of  abalone was str ict ly 

contro l led by government through the issue of  permits.  This 

was done on the basis that  the Department of  Agricul ture,  

Forestry and Fisheries (DAFF),  of  which MCM was a uni t ,  25 
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would annual ly f ix the quant i ty of  abalone that  could lawful ly 

be harvested for commercia l  explo i tat ion.   This was known as 

the "Total  Al lowable Catch" or "TAC" and was f ixed with a view 

to maintain ing a sustainable natural  resource.   During 2004 the 

TAC for abalone was 237 tons and in 2006 i t  dropped to 125 5 

tons. 

 

180. Commercia l  ventures interested in lawful ly explo i t ing 

abalone were required to apply to the DAFF for the r ight  to f ish 

for abalone and if  successful  would be issued with a permit 10 

which f ixed the tota l  tonnage o f  abalone (with the shel l  on and 

before shucking) which the permit holder was permit ted to 

harvest  dur ing the year in quest ion.  I t  further designated the 

part icular coastal  zone in which the abalone could be 

harvested.  15 

 

181. A permit  holder was required to del iver the abalone to a 

designated "f ish processing establ ishment"  (FPE) where i t  was 

to be cleaned and prepared for sale commercia l ly.   The permit 

holder could e lect to e i ther sel l  the catch to the FPE, or to 20 

instruct  the FPE how the product should be processed before 

the permit  holder personal ly d isposed of  i t .  No processing of  

abalone outside of a l icensed FPE was permit ted.  

 

182. Mr Mackenzie said that  the i l legal commercia l  25 
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explo i tat ion of  abalone was r i fe and in the years when the TAC 

was of  the order of  100 to 200 tons,  more than ten fold that 

quant i ty was poached and shipped, most ly to the Far East.   He 

went on to expla in that  there had previously been a 

dispensat ion in terms whereof  recreat ional d ivers could take 5 

out  a l imited number of  abalone pe r day for personal 

consumpt ion provided they were in possession of  a l icence 

issued through MCM.  However,  th is was stopped completely in 

2003 because of  the scarci ty of  the resource due to poaching 

which was said to have increased at  an alarming rate.  10 

 

183. The evidence of the MCM off ic ia ls establ ishes that 

nei ther Chao, nor Rapit rade nor Syroun were ever issued with 

permits to f ish for abalone nor to conduct an FPE and it  

fo l lows f rom th is that any abalone which was possessed or 15 

contro l led by any of  these  ent i t ies for commercia l  purposes 

was in contravent ion of  Regulat ion 39(1)(a) and therefore 

unlawful .   Simi lar ly,  any FPE's conducted by these enti t ies,  or 

on their  behalf ,  were unlawful .  

 20 

184. I t  was suggested in cross -examinat ion of  the MCM 

witnesses by Mr Ui js,  SC, on the instruct ions of  accused 4 , 

that  Chao may have bought f rom MCM abalone which had 

previously been seized and forfe i ted to the State and that  h is 

business may thus have been conducted lawful ly.   The MCM 25 
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evidence conf i rmed that  such purchas es had been permit ted at 

a stage in the late 1990's and early 2000's but  that  the 

pract ice had been without a legal basis for a protracted period 

thereafter and that  the auct ion of  such product only 

recommenced in October or November 2006 - af ter the var ious 5 

ra ids re levant to th is case had taken place.  Certa in ly,  no such 

sales had taken place in the period 2004 to 2006. 

 

185. But whatever the factual  posi t ion may have been, 

possession per se of  such recycled abalone would nonetheless 10 

have been subject  to the issue of  a permit  contemplated in 

terms of  Regulat ion 39(1) (a) and the processing thereof 

subject  to the necessary permit  issued in terms of  Sect ion 

18(1)(b)  of  the MLRA.  No admissib le evidence has been 

adduced to rebut the MCM evidence to establ ish t hat  Chao, 15 

Rapit rade or Syroun were  not  in possession of  any such 

permits,  thus conf i rming the i l legal i ty of  the operat ions of  the 

enterpr ise.  

 

186. Looking at the evidence sequentia l ly one sees the 20 

fo l lowing scenario.   Freshly shucked abalone packed in large, 

c lear p last ic bags was avai lable for col lect ion at the home of  

one Michael W ithers in Somerset West.   Act ing on the 

instruct ions of  a person of  Oriental extract ion known to h im 

only as Chris,  David Ie Roux regular ly col lected such bags and 25 
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del ivered them to a prearranged drop -of f  point in Bel lvi l le  not 

far f rom the home of  accused 4 where the lat ter admits that  the 

product was stored and later processed on behalf  of  Chao. On 

one occasion in February 2006 a quant i ty of  s imi lar product 

was del ivered by Le Roux to accused 3 in s imi lar fashion in 5 

Stel lenbosch at  a t ime when a processing faci l i ty was 

operat ing on Foxhole Farm in the Stel lenbosch distr ict .  

 

187. During the period late 2004 to 2006 f resh abalone 

processed in i t ia l ly in accused 4 's garage in Hohe izen, and 10 

later at  the house rented in Durbanvi l le ,  was t ransported 

through to two cold storage faci l i t ies in e i ther the Cape Town 

docks or Hout Bay harbour where they were stored on behalf  

of  Rapit rade, before being packed in to a container and 

exported on behalf  of  that  corporat ion to the Far East,  in i t ia l ly 15 

consigned to addresses in Hong Kong.  

 

188. During 2006, at  the t ime that  f resh abalone was being 

processed at  Foxhole Farm, Faraday Street ,  Hercules Street 

and Volmoed farm, Rawsonvi l le ,  del iver ies of  the product were 20 

made to the V&A cold storage faci l i ty in C ape Town docks 

where i t  was stored on behalf  of  Syroun and Rapit rade before 

being simi lar ly containerised and exported to the East.   In so 

far as the evidence establ ishes beyond reasonable doubt a 

cont inuous l ine of  supply and product ion,  culminat ing in a 25 
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mult i tude of  regular containerised exports of  abalone during 

the period 2005 to 2006, i t  can be concluded with the requisi te 

degree of  certa inty that  the act ivi ty of  the enterpr ise was 

"ongoing" as contemplated in the def in i t ion of  "pat tern of  

racketeering act ivi ty" .  5 

 

189. In the circumstances we are sat isf ied that  the State has 

establ ished beyond reasonable doubt that  the commercia l  

operat ion conducted by Chao ut i l is ing the businesses of  in ter 

a l ia  Rapit rade and Syroun const i tuted an unlawful  enterpr ise 10 

as contemplated under POCA.  What remains is for us to 

consider the potent ia l  contravent ion of  the predicate of fences 

by each accused, the potent ia l  involvement of  each accused in 

th is "pat tern of  racketeering" and the cr iminal consequences 

thereof,  i f  establ ished.  Before we can convict  an accused of  a 15 

predicate of fence we must be satisf ied beyond reasonable 

doubt that  each such accused had the requisi te cr iminal intent 

to commit  the cr imes with which he has been charged.  That 

br ings us to the element of  mens rea .   

 20 

MENS REA 

 

190. Before any of  the accused can be convicted of  the 

predicate cr iminal of fences they face the State must establ ish 

his culpabi l i ty and show that  the accused acted with the 25 
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requis i te degree of  cr iminal intent  or mens rea .  Such intent 

may be direct  (dolus directus )  or indirect  (dolus eventual is ) .   

In the context  of  th is case, an accused's cr iminal intent  may 

fa l l  in to e i ther category.  A person may, for example, have the 

direct  intent ion to col lect ,  keep, contro l  or possess abalone for 5 

purposes of  commercia l  explo i tat ion.  We note,  in passing,  that 

the of fence created in terms of  Regulat ion 39(1)(a) makes no 

ment ion of  possession for purposes of  export  – only  

commercia l  purposes  – and so any al legat ion in the indictment 

to that  ef fect  is superf luous.  10 

 

191. But i t  is  not  only d irect  intent ion to possess etc that 

at t racts cr iminal l iabi l i ty.   For purposes of  a convict ion under 

e i ther Regulat ion 39(1)(a) or S18(1),  the State is ent i t led to 

re ly on mens rea  in  the form of  dolus eventual is.  Much has 15 

been wri t ten and said about dolus eventual is  in  the wake of  the 

decis ion of  the Supreme Court  of  Appeal in the Oscar Pistor ius 

case which is reported at  2014(2) SACR 314 (SCA).  For the 

sake of  th is judgment we prefer to have regard to the earl ier 

decis ions of  the SCA in S v Humphreys 2013(3) SACR 1 (SCA) 20 

and S v Makgatho 2013(2) SA 14 (SCA).  

 

192. In Makgatho,  Shongwe, JA, with re l iance on inter a l ia  

Snyman Criminal Law, 6 t h  Ed and Burchel l  and Hunt  Vol 1 

descr ibed the posi t ion as fo l lows:  25 
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" [9 ] A person acts with intent ion in the form of  dolus  

 eventual is ,  i f  the commission of  the unlawful  act  or 

 the causing of  the unlawful  act  is not  h is main aim, 

 but  he subject ively foresees the possib i l i ty that  in 

 str iv ing towards his main aim, the unlawful  act  may 5 

 be committed or the unlawful  resul t  may ensue, and 

 he reconci les h imself  to th is possibi l i ty… In other 

 words,  i t  must be shown that a real  – as opposed to 

 a remote – possib i l i ty of  that  consequence result ing 

 was foreseen. “  10 

 

193. Humphreys involved a col l is ion of  a school bus with a 

t ra in at  the notor ious Buttskop level  crossing near Blackheath. 

In stressing the importance of  proof  of  subject ive foresight , 

Brand, JA, added the fo l lowing words of  caut ion : 15 

" [13] For the f i rst  component of  dolus eventual is  i t  is  not 

 enough that the appel lant  should (object ively) have 

 foreseen the possib i l i ty of  fata l  in jur ies to h is 

 passengers as a consequence of  h is conduct, 

 because the f ict i t ious reasonable person in h is 20 

 posi t ion would have foreseen those consequences.   

 That would const itute negl igence and not dolus  in 

 any form.   One should also avoid the f lawed 

 process of  deductive reasoning that,  because the 

 appel lant  should have foreseen the consequences, 25 
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 i t  can be concluded that  he did.   That would 

 conf late the dif ferent  tests for dolus  and 

 negl igence.  On the other hand, l ike any other fact ,  

 subject ive foresight  can be proved by inference.  

 Moreover,  common sense dictates that  the process 5 

 of  inferent ia l  reasoning may start out f rom the 

 premise that  in accordance with common human 

 experience, the possib i l i ty of  the consequences that 

 ensued would have been obvious to any person of  

 normal inte l l igence.  The next  logical  step would 10 

 then be to ask whether , in the l ight  of  a l l  the facts 

 and circumstances of  th is case, there is any reason 

 to th ink that the appel lant  would not  have shared 

 th is foresight ,  der ived f rom common human 

 experience, with other members of  the general 15 

 populat ion."   

 

EVALUATION OF THE FRAUD CHARGES 

 

194. As indicated at  the beginning of  th is judgment var ious of  20 

the accused were charged with the common law of fence of  

f raud.  Accused 1,  3,  8 and 9 were charged with th is of fence 

on counts 60,  65,  71,  80,  84,  87,  91,  98,  1 10 and 113.   

Accused 1, 2, 4, 5,  8 and 9 were simi lar ly charged on counts 

52 to 59,  61 to 64, 65,  67 to 70,  72 to 79,  81,  82,  85,  86,  88 to 25 
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90,  95,  96,  111 and 112.   At  the conclusion of  the S tate 's 

case, and pursuant to the appl icat ion by the defence in t erms 

of  S174 of  the CPA, the fo l lowing acquit ta ls were granted : 

  Accused 1,  3,  8 and 9 were al l  acquit ted on count 71; 

  Accused numbers 1,  2,  4,  5,  8 and 9 were al l  acquit ted 5 

on count 96; 

  Accused 2,  4 and 5 were acquit ted on count 57 ;   whi le  

  Accused 3 was acquit ted on counts 60,  65 and 67 ; 

  Accused 1 was also acquit ted on charge 114. 

 10 

195. Turning to the indictment on the f raud charges the State 

makes the fo l lowing al legat ions:   

" In that  on or about the dates ment ioned in column 12 of  

schedule B and at  or near  Table Bay Harbour and or Hout 

Bay Harbour in the distr ict  of  Cape Town and Wynberg,  15 

the accused did wrongful ly,  unlawful ly,  fa lsely and with  

intent to def raud and to the prejudice or potent ia l 

prejudice of  Ebenhaeser Beukes of  Customs and Excise 

and/or the South Af r ican Revenue Services give out and 

pretend to Ebenhaeser Beukes of  Customs and Excise 20 

and/or the South Af r ican Revenue Services that 

containers descr ibed in column 4 of  the schedule 

exported by the company in column 3 contained f rozen 

pi lchards to the value of  the amounts in column 7.  

Whereas in t ruth and in fact  when the accused gave out 25 
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and pretended as aforesaid he/she/they  knew that  in 

t ruth and in fact  the containers contained a combinat ion 

of  abalone and pi lchards.  "  

 

196. In the sixth edi t ion of  h is authori tat ive textbook Criminal 5 

Law at  page 523, Professor CR Snyman of fers the fo l lowing 

def in i t ion:   

"Fraud is the unlawful  and intent ional making of  a 

misrepresentat ion which causes actual  prejudice or which 

is potent ia l ly prejudic ia l  to another. ” 10 

In S v Gardener  2011(1) SA 570 (SCA) at  para 29 the Supreme 

Court  of  Appeal approved of  a substant ia l ly s imi lar def in i t ion. 

The elements of  the cr ime are therefore:  

( i )  a misrepresentat ion;  

( i i )  prejudice or potentia l  prejudice;  15 

( i i i )  unlawfulness;  and 

( iv)  intent ion.  

 

197. We are in agreement with the argument advanced by the 

defence, ( in part icular Mr Ui js SC) that  the evidence of  20 

Meihuizen and Beukes establ ishes that the only document 

which might contain misrepresentat ions to the Department of  

Customs and Excise was the so -called “Bi l l  of  Entry Export ” .  

We did not  understand t i le  State to take issue with th is 

argument.  25 
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198. The Bi l l  of  Entry Export  (a pro forma  document bearing 

the designat ion “DA 550”) is a statutory document prepared by 

a shipper of  goods which contain a number of  important detai ls 

in  re lat ion to a cargo which is to be exported overseas.  These 5 

include detai ls of  the exporter (with  i ts duly issued “customs 

code”) the consignee, the name of  the vessel on which the 

container is to be conveyed together with the number and date 

of  the voyage, a descr ipt ion of  the product with i ts appropriate 

customs tar i f f  code and value and the name of  the shipping 10 

agent responsib le for the complet ion of  the documentat ion. 

The DA 550 also contains a b lock headed "Endorsements"  in 

which provis ion is  made for the shipper to t ick three discrete 

boxes which read "F 178 NOT REQUIRED", "F178 

PRODUCED" and "EXPORT PERMIT NOT REQD". Last ly,  there 15 

is a b lock for the Department of  Customs to p lace i ts of f ic ia l 

stamp on the document,  presumably as an indicat ion that  i t  is 

sat isf ied with the contents of  the documentat ion and that  the 

goods described therein may be exported.  

 20 

199. The evidence in th is case given by both Beukes and 

Meihuizen demonstrates that  the Bi l l  of  Entry Expor t  was 

submitted to the Department of  Customs at  i ts of f ices in the 

Cape Town harbour by Linmar Shipping in each instance pr ior 

to the loading of  a container for export  to the East.   And once 25 
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received,  the Department would subsequent ly impl i edly 

authorise the export  of  the contents of  the container by placing 

i ts rubber stamp on the document.  

 

200. As we understand the evidence, the pr imary purpose of  5 

the document was to enable the Reserve Bank to monitor the 

f low of  foreign funds in and out of  the country.  The Bi l l  of  

Entry Export  provides for the disclosure of  the value of  the 

goods being exported and in the event that  such value exceeds  

R50 000, the exporter is required to furnish further 10 

documentat ion to the Reserve Bank to demonstrate tha t  the 

proceeds of  the export  have in fact found their  way back into 

the Republ ic.   As such the disclosure of  value in excess of  

R50 000 in 2006 would t r igger a paper t ra i l ,  ( the Form 178), 

f rom which the Reserve Bank could then monitor these f lows.  15 

 

201. Mr Beukes was an employee of  the South Af r ican 

Revenue Service charged with the invest igat ion of  the tax,  

customs and excise impl icat ions impl ic i t  in  the cr iminal 

act ivi t ies involved Project  Mask.   He was not a person to whom 20 

the Bi l l  of  Entry Export  was customari ly submit ted and there is 

no evidence that any such documentat ion was in fact  ever 

submitted to h im for considerat ion at the t ime of  export.   In the 

circumstances i t  fo l lows that  the al legat ion by the State that 

the misrepresentat ions which form the  basis of  the f raud 25 
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charges were made to Mr Beukes is factual ly incorrect  and 

such misrepresentat ions have not been establ ished.   There 

can therefore be no quest ion of  Mr Beukes having been misled 

at  the t ime by the manifest ly fa lse declarat ions contained in  

these documents that  the containers contained only  p i lchards 5 

whose transact ion value never exceeded R50 000.  

 

202. However,  that  is not  the end of  the enquiry in re lat ion to 

the f raud charges.  The indictment goes on to a l lege that  the 

fa lsehoods contained in the Bi l l  of  Entry Export  were made in  10 

the al ternat ive to the South Af r ican Revenue Services.   To the 

extent  that , according to Mr Beukes, the Department of  

Customs is in ef fect  a sub -department with in the Revenue 

Services,  i t  is  fa ir  to say that  a m ore general ised 

misrepresentat ion to SARS can be establ ished on the 15 

evidence.  That is that  the submission of  a document 

contain ing an obvious fa lse declarat ion to the customs 

authori t ies at  Cape Town Harbour could u l t imately be said to 

be intended to be a  misrepresentat ion to the Revenue 

Services.  20 

 

203. Accept ing that  to be the case, the next  enquiry is what 

prejudice,  or at the very least  potent ia l  prejudice,  was 

occasioned to the Revenue Services by the making of  such a 

fa lse representat ion?  As we have just  said,  the purpose 25 
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behind the declarat ion in the Bi l l  of  Entry Export  as to the 

value of  the cargo is to enable the Reserve Bank to t rack the 

f low of  money in and out of  the Republ ic.   By f ixing the 

declarat ion l imit at  R50  000 per export  t ransaction,  the 

Reserve Bank was ef fect ively saying that  i t  was not 5 

part icular ly interested in the repatriat ion of  the proceeds of  

smal ler exports.   But as soon as the cargo exceeded that 

amount,  said Mr Beukes, a completely d i f ferent procedure 

fo l lowed.  In such event the export ing party was required to 

complete the F178 form which necessi tated a far greater level  10 

of  d isclosure to the authori t ies.  

  

204. Mr Beukes agreed with defence counsel that  there were 

no customs or excise dut ies payable on exports out  of  South 

Af r ica.   The purpose of  the F178 procedure appears to us to 15 

have been to t r igger a s i tuat ion whereby the Reserve Bank 

was alerted to the necessi ty to monitor amounts which were 

required to be repatr iated for the benef i t  of  local  exporters.  

Ul t imately,  the benef i t  to the f iscus would have been income 

tax potent ia l ly payable to the State by such export ing ent i t ies.  20 

The prejudice occasioned by the fa i lure to t r igger  that  process 

would have been to the Reserve Bank in not  being able to 

monitor the repatr iat ion  of  monies which would otherwise have 

had to be paid into a South Af r ican bank account.  And, I  

suppose, i t ,  could be said that  u l t imately the revenue might be 25 
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prejudiced by the fa i lure to pay income tax where same was 

due to i t .  

 

205. Our law is c lear concerning the necessi ty for precis ion in 

the draf t ing of  the indictment in a complex case such as the 5 

f raud al leged here.   The State is obl iged to produce proof ,  not 

that  the accused have commit ted f raud , but  that  they have 

commit ted f raud in the manner a l le ged in the indictment.   See 

in th is regard S v Hel ler and Another 1964(1) SA 524 (T) at 

535H where the learned judge of  appeal noted that the 10 

quest ion was whether the State had : 

"…adduced prima facie  proof  not  merely that  the accused 

have committed f raud but have commit ted i t  in  the 

manner a l leged in the indictment,  because precis ion in 

p leading and charging f raud is general ly,  and a fort ior i  in 15 

a case of  th is complexi ty and magnitude, essent ia l ."  

 

206. In our view the State 's case on the f raud charges is 

fundamental ly f lawed in three respects :  

1. I t  has fa i led to make the correct  a l legat ions in the 20 

 indictment as to the nature of  the representat ions 

 which were potent ia l ly misleading and which 

 caused, or were l ikely to cause, prejudice.    

2. I t  has fa i led to correct ly ident i fy the party (or 

 part ies) prejudiced or potent ia l ly prejudiced by the 25 
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 misrepresentat ion.  

3. The evidence tendered by the State does not 

 sustain the al legat ions in the indictment, 

 inadequate as i t  maybe, that Beukes  on behalf  of  

 the Department of  Customs and Excise and/or the 5 

 South Af r ican Revenue Services suf fered any 

 prejudice or potent ia l  prejudice as a consequence 

 of  the misrepresentat ions.   

In l ight  of  these f indings i t  is  not necessary to go into the 

potent ia l  contravent ion o f  any of  the f raud charges by the 10 

individual accused.  

 

CONTRAVENTION OF THE PREDICATE OFFENCES 

 

207. We wi l l  now proceed to d iscuss each of  the accused's 15 

potent ia l  involvement in the predicate of fences under the 

MLRA and/or the MLRA Regs.  In that  context  i t  is  necessary 

to br ief ly say something about the credib i l i ty and re l iabi l i ty of  

the witnesses.  Everyone who test i f ied in th is case was asked 

to recal l  events going back eight  to ten years or even more.  20 

No doubt the State witnesses were able to ref resh their  

memories through perusal of  their  witness statements taken by 

the pol ice.  However,  these are notor iously inaccurate and 

unrel iable (R v Gumede 1949(3) SA 749 (A) at  757).  In our 

view, the necessary leeway must be al lowed for lapses of  25 
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memory and deviat ion f rom earl ier statements when reviewing 

the evidence.  

 

208. An overal l  analysis of  the evidence is somewhat 

hamstrung by the absence of  two of  the key ro le -players in th is 5 

matter  – Chao and Ku.  There can be l i t t le  doubt that  had they 

been present and represented in these proceedings cross -

examinat ion on their  behalf ,  and their  own test imony, might 

have revealed a dif ferent take on matters.  

 10 

209. General ly we are sat isf ied with the qual i ty of  the 

evidence presented .  What concerns us is not  the verac i ty of  

any of  the witnesses but their  re l iabi l i ty.   That having been 

said,  we are caut ious about the credib i l i ty of  only a few of  the 

witnesses.  We have already ment ioned Salvin Af r ica and must 15 

add to that  l is t  the names of  AJ Theunissen, Adam Wildschutt ,  

Melvi l le  Meihuizen and Captain Brink.   

  Theunissen may have been hamstrung by the fact that he 

was not of fered S204 protect ion and so answers which 

may have been potent ia l ly sel f - incr iminatory might be 20 

compromised.  

  Adam Wildschut t  was bombast ic and aggress ive towards 

defence counsel,  yet  when he addressed the State and 

the Court  he was more than civi l  enough.  This may be a 

sign of  defensiveness on his part .   25 
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  Melvi l le  Meihuizen was less than sat isfactory as a 

witness.  We have some reservat ions about h is 

procla imed ignorance of  the contents of  the containers 

that  he shipped out  on behalf  of  Rapit rade and Syroun.   

In addit ion, he demonstrated a tendency for col laboration 5 

in i l l ic i t  deal ings when he cooperated with Af r ica in the 

rendering of  inf lated invoices t o Chao to enable Af r ica to 

skim some addit ional commission of f  h is boss.  Perhaps 

he too would have benef i ted f rom a warning under S204.  

  Br ink demonstrated a tendency to cut  corners and bend 10 

the ru les of  standard pol ice procedure and as we shal l  

show later he may have had exhib i ted bias towards 

certa in of  the accused.  

 

210. Mr Mel lor suggested that  we should have concerns about 15 

the evidence of  David Ie Roux as he was once a pol iceman in 

the apartheid era Securi ty Branch.  The submission is without 

meri t :   a person's erstwhi le odious employment status is no 

basis per se for d isbel ieving him.   The hangman's evidence is 

as potent ia l ly as credib le as the pr iest 's.   As i t  was we 20 

observed Le Roux as a caut ious,  somewhat nervous, witness 

who was fu l ly a l ive to the dangers of  test i fying in th is matter. 

Lydia W ildschutt ,  too,  was somewhat t imid and re luctant  as 

could be expected of  someone cal led upon to test i fy against  a 

family member with a sel f -confessed history of  d irect  25 



/MJ / . . .  

involvement in the abalone trade.  

 

211. Also,  we are al ive to the fact  that  lay witnesses may have 

been re luctant  to test i fy in a matter such as th is,  given the 

percept ion of  the ruth lessness of  the notor ious Chinese Triad 5 

gangs who involve themselves in a l l  manner of  i l legal 

smuggl ing act iv i t ies.   Indeed accused 1 al luded to th is in h is 

evidence when he re lated an anecdotal  story about the death 

of  someone who had crossed such a gang in Cape Town and 

had been found dead in the Liesbeeck River.   We do not wish 10 

to be misunderstood on th is score. We ar e not saying that 

there were any such threats to witnesses, perhaps just  a 

percept ion on their parts.   

 

ACCUSED NO 1 -  PHILLIP JAMES MILLER 15 

 

212. The State witnesses who gave evidence regarding 

accused 1 were Salvin Af r ica, Col in du Plessis, Barend Smal 

aka Bennie and Captain Brink.   Mi l ler was also referred to by 

accused 8, Desmond Pienaar,  when he test i f ied in h is defence.  20 

 

213. As pointed out earl ier on in th is judgment,  Mi l ler in i t ia l ly 

e lected to c lose his case without tendering any evidence in h is 

defence.  However,  af ter hearing the argument presented by 

the State during February 2017 in re lat ion to h is a l leged 25 
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involvement in this matter,  he had a change of  heart  and 

successful ly appl ied for the reopening of  h is case.   In the 

ampl if ied af f idavi t  in  support  of  the appl icat ion to re -open, 

Mi l ler expla ined that  af ter he had heard the State 's argument 

in re lat ion to h is cel l  phone communicat ions during 2006, he 5 

was of  the view that  the prosecut ion had got the wrong end of  

the st ick and had drawn the incorrect  inferences f rom those 

communicat ions.   Clearly then what the accused sought to do 

was to set  the record stra ight  and to p lace before the Court  the 

facts as he bel ieved them to be. In addit ion to test i fying  10 

personal ly,  Mi l ler  cal led Cyri l  Akers,  the man ager of  Sea 

Freeze in Hout Bay, who had previously been on the l is t  of  

State witnesses and was made avai lable to the defence at  the 

close of  the State case.  

 15 

214. We are of  the view that  Mi l ler 's  evidence must be 

careful ly scrut in ised given that  he decide d to test i fy at  a t ime 

when the proverbia l  shoe was pinching and in c ircumstances 

where he was clear ly endeavouring to remove the source of  h is 

d iscomfort ,  so to speak. See S v Felthun 1999(1) SACR 481 20 

(SCA) at  487a-b.  And when we evaluate the evidence 

presented on behalf  of  accused 1 we must have part icular 

regard to h is case as put up by counsel in the cross -

examinat ion of  the State witnesses, and when he took the 

witness stand any potent ia l deviat ion in evidence from the 25 
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ear l ier instruct ions which he wou ld have given to h is counsel 

for purposes of  cross-examinat ion.  

 

215. The test imony of  Du Plessis,  Smal, Br ink and Pienaar 

was not chal lenged by Mi l ler but  that  of  Af r ica was, and so it  5 

makes sense to commence with that  test imony, much of  which 

has already been set  out  in the overview of  th is witness's 

evidence.  Mi l ler conf i rmed in h is evidence in chief  the manner 

in which he had got to know Afr ica over the years in h is  

capacity as a former cold store manager at  Commercia l  Cold 10 

Storage.  I t  was clear that  they had had an amiable working 

re lat ionship previously and that  Mi l ler was in i t ia l ly wel l -

d isposed to Af r ica.   Mi l ler knew that  Af r ica had lef t  Commercia l 

under a c loud and was aware that  he was in stra i tened t imes.  

He described how Afr ica arr ived unannounced at  Lakeside one 15 

Saturday where he was coordinat ing a gathering of  the local 

naval cadets and conf i rmed that  he kne w that  Af rica was 

unemployed, was desperate for money and was l i teral ly 

prepared to do anything to put  food on the table.   Mi l ler said 

he to ld Af r ica that there was a possib i l i ty that  he may be able 20 

to f ind employment and said that  he would revert  to h im.  

 

216. A week or two la ter Mi l ler contacted Af r ica again and 

informed him of  the prospect of  employment,  so i t  later turned 

out ,  wi th Chao. A meet ing took place at  Mi l ler 's of f ice which 25 
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was located in a converted double garage at  h is erstwhi le  

home in Tokai.   Mil ler introduced Afr ica to Chao and says that  

he lef t  the two of  them to d iscuss th ings on their  own whi le he 

went about h is business.   He clear ly wished to convey to the 

court  that  he did not  part ic ipate in those discussions at  a l l .   5 

Nevertheless,  he to ld the court  in h is evidence in chief  that 

Chao required an administrat ive assistant ,  (Mi l ler cal led the 

posi t ion "a gir l  Fr iday" ) to assist with the processing of  

documentat ion at  h is factory in Montague Gardens, which was 

then st i l l  involved in the manufacture of  furni ture f rom rai lway 10 

sleepers.  

 

217. In th is evidence we see a deviat ion f rom the cross -

examinat ion of  Af rica by Ms Jouber t  where i t  was put on more 

than one occasion that  Mi l ler knew that  Chao was looking for 15 

assistance in h is f ish export ing business.   In fact,  i t  was put to 

Af r ica that  Mi l ler had suggested to h im before the Tokai 

meet ing on what basis he might of fer to be r emunerated for h is 

services – a f ixed salary of  R3 000 per month and an 

addit ional amount per container.   We shal l  revert  to the 20 

mater ia l i ty of  th is d igression later.  

 

218. I t  is  not  c lear as to when exact ly Af r ica commenced 

employment with Chao but i t  is  safe to assume that i t  was 

somet ime during the f i rst  half  of  2002 probably around Easter. 25 
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What is not  c lear e i ther is how, on Mi l ler 's version,  Af r ica 

came to be saddled with the administrat ive side of  Chao's f ish 

export ing business,  af ter in i t ia l ly having  been engaged to help 

out  with the furni ture business.   In any event,  Mi l ler test i f ied 

that he helped Afr ica purchase the basic of f ice equipment , 5 

computer, pr inter and a fax machine,  necessary to do the work 

which Chao requi red of  h im. He said that  at  the request of  

Chao he took Af r ica to a branch of  Cash Converters and paid 

for the goods on behalf  of  Chao.  

 10 

219. I t  seems that  a couple of  months af ter he started working 

for Chao, Af r ica stopped working at  the premises in Montague 

Gardens and commenced working f rom his home in Heathf ie ld. 

As we said earl ier,  the event which lead to Af r ica discovering 

about the t rue nature of  the cargo was the remark by someone 15 

at  Sea Freeze – most l ikely Akers – about the unsat isfactory 

packaging of  a quant i ty of  f ish which he,  Af r ica,  bel ieved to be 

jacopever.   He went on to say that when he was to ld by Chao 

that  h is work would involve overseeing the necessary 

documentat ion required for the purposes of  the export  of  20 

abalone, he immediately decided to work f rom home .  

Presumably he wished to physical ly d istance himself  f rom 

Chao in the event of  pol ice act ivi ty.  

 

220. In any event and as we have said earl ier,  in June 2002 25 
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Chao indicated that  he wanted to house his f ish export ing 

business in a separate corporate vehic le.  To th is end Af r ica 

was taken to the of f ices of  a f i rm of  at torneys in Rondebosch, 

Spencer Pi tman Incorporated, where Mr Adam Pitman 

presented the paperwork  for the necessary establ ishment of  5 

the f i rst  of  two Pty L imited companies set  up by Chao.  Af r ica 

was ref lected in the necessary documentat ion lodged with the 

Registrar of  Companies as the sole shareholder and director of  

Tresso Trading 588 (Pty) Ltd.   I t  is  c lear that  th is was a 

nominee posi t ion only as Af r ica had neither the capital  nor the 10 

expert ise to set  up  or run such a company.  The documents 

re levant to the registrat ion of  Tresso 588 record an at tendance 

with Mr Pitman on 26 June 2006.  

 

221. Early in 2003 Afr ica paid a further vis i t  to Mr Pitman's 15 

of f ices when a second company, Rapit rade 109 (Pty) Ltd ,  was 

set  up by Chao in s imi lar c ircumstances.   For the sake of  

completeness we should point  out  that  a name change was 

subsequent ly ef fected to Tresso 588 - i t  then became known 

as Syroun (Pty) Ltd -  but  the ownership and contro l  remained 20 

unaffected with Afr i ca nominal ly in charge.  Whi le there is no 

documentat ion to formal ly record th is name change, the 

probabi l i t ies suggest that  th is occurred in 2005 because the 

name Syroun is not  to be found in any documentat ion before 

the court  before early 2006.  Syroun was used by Af r ica in May 25 
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and August 2005 to export  abalone from V&A for Mohamed.  

 

222. In regard to the in i t ia l  meet ing at  Mr Pitman's of f ice in 

June 2002, Af r ica said that  he was contacted by Mi l ler and to ld 

that  i t  was necessary for h im to vis i t  the of f ices to s ign 5 

documents for a company which Chao was set t ing up in h is , 

Af r ica’s  name.  This fact  was disputed by Mi l ler in evidence 

cla iming that  he was contacted by Chao one  day and asked to 

do him a favour by t ransport ing Af r ica through to Rondebosch 

as Af r ica did not  know where to go.   Mi l ler says that  he obl iged 10 

by simply doing a business associate a favour and made no 

further enquir ies as to the purpose of the vis i t .  

 

223. During cross-examinat ion on th is point  Af r ica was 

adamant that i t  was Mi l ler who  to ld h im what the purpose of  15 

the vis i t  was, the clear import  of  h is evidence being that  Mi l ler 

was in the know f rom the very start  of  the establ ishment of  

Tresso 588. Yet when cross -examined by the State on th is 

point  Mi l ler was al l  but  convincing.   He at tempted to persuade 

the court  that  he had no knowledge whatsoever as to the 20 

purpose of  the vis i t  and, further that he made no enquir ies of  

e i ther Chao or Af r ica as to that  purpose, e i ther before or af ter 

the vis i t .  

 

224. We consider Mi l ler 's explanat ion on  th is point 25 
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unconvincing.   He is s imply not  the sort  of  person who would 

have gone about such a menial  chore without knowing what i t  

was about,  or at  the very least ,  by making enquir ies of  Af r ica 

af ter the event.   He knew Afr ica 's d ire personal c ircumstanc es 

and in part icular he knew that  Af r ica had no pr ior experience in 5 

the running of  a company. In the witness box we saw in Mi l ler 

a forthr ight  person prone to cur iosity,  as we wi l l  show later.   

He is one who is  not  shy to express himself  assert ively,  i f  

necessary with a l i t t le  exaggerat ion;  a person of  whom i t  may 

be said “he cal ls a spade a spade”. 10 

 

225. In those circumstances we consider that  basic human 

behaviour and in part icular Mi l ler 's own curiosi ty would have 

led to h im conduct ing himself  as Afr ica test i f ied.   Moreover, 

when we bear in mind that  Af r ica conceded under cross -15 

examinat ion that  i t  was possib le that  Mi l ler d id not  know at  

that  t ime that  Chao's f ish export ing business involved deal ing 

in i l legal abalone, Mi l ler 's denial  in the witness box o f  the 

reason for the vis i t  to Pi tman's of f ices becomes a cur iosi ty of  

i ts own to which we shal l  revert  later.  20 

 

226. Mi l ler test i f ied that  he was wel l  known in the commercia l 

f ishing f raterni ty in Cape Town, part icular ly for h is abi l i ty to 

source pi lchards for use on tuna f ishing vessels.   He cla imed 

to be known as the local  "Pi lchard King",  but  i t  was apparent 25 
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f rom his evidence that  he t raded in var ious other var iet ies too. 

Mi l ler too,  l ike Af rica,  has a nose for a deal and if  there was 

money to be made, fo r example by taking a  modest 

commission f rom both suppl ier and purchaser,  he would do so.  

 5 

227. In 2004 FTE ran into cash f low problems when a 

purchaser fa i led to pay for a consignment of  f ish destined for 

Angola.   The result  was that  Mi l ler 's company was l iquidated, i t  

would seem somet ime around October of  that  year. Mi l ler 's  

personal solvency was not d irect ly af fected by the col lapse of  10 

FTE and there were no suretyships that  were cal led up.  But, 

of  course,  i t  resulted in h is source of  personal income bei ng 

depleted.  Mi l ler descr ibed th is t ime as the worst  years in h is 

l i fe but  he cont inued to put  deals together,  buying and sel l ing 

f ish as a sole proprietor.   15 

 

228. Mi l ler expla ined that  ear ly in 2005 he entered into what 

can convenient ly be termed a jo int  venture with two other 

part ic ipants in the local  f ishing t rade in Hout Bay, namely 

Col in du Plessis,  who test i f ied for the State,  and his business 20 

partner,  a certa in Steve Meyer.   Du Plessis and Meyer had 

also run into some problems in an earl ier venture of  theirs and 

started a business known as “Pesca At lant ico” which they 

operated out of  a part  of  the premises of  Sea Freeze in Hout 

Bay harbour.  Their  interest  at  that  stage had been the export  25 
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of  hake to Spain.  Act ing on the in i t iat ive of  Mi l ler they wer e 

persuaded to go into p i lchards and to th is end Pesca rented a 

smal l  of f ice at  Sea Freeze and stored their  f ish in the f reezer 

rooms at  Sea Freeze.  Mi l ler was paid an agreed commission 

by Pesca on the sale of  such f ish to h is c l ients.  5 

 

229. Du Plessis,  who conf i rmed that  the t imeframe was end 

2004 into 2005 expla ined to the court  that  with the assistance 

of  accused number 1,  Pesca brought in large quant i t ies of  

infer ior grade pi lchards which were of f loaded on the quayside 10 

at  Hout Bay by local  vessels and then packed and frozen in 

galvanised steel  trays of  e i ther 5 or 10 kg size.  The f rozen 

product,  cal led a " jumble pack" af ter the contents of  the pans, 

neat ly f i l led the cardboard boxes into which they were packed 

af ter f reezing and removal f rom the pans. T he packing of  the 15 

t rays was done by casual staf f  at  Sea Freeze who w ere shown 

by Mi l ler how the packing should be done.  

 

230. Du Plessis said that  Mi l ler introduced a cl ient  of  his 

cal led  Rapit rade to Pesca and that  he thus got to know Salvin  20 

Af r ica.   Af r ica would oversee the packing of  containers of  f ish 

at  Sea Freeze and Pesca would provide as many cartons of  

jumble pack (which was referred to in the documentat ion by 

the acronym "JP") as Af r ica had previously ordered.  Du 

Plessis conf i rmed that  quant i t i es of  other product which i t  25 
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seems he bel ieved was f ish  also contained in 10 kg cardboard 

boxes, were del ivered to Sea Freeze by the bakkie load, the 

vehic les invariably dr iven by a white male.  These boxes were 

stored at  Sea Freeze unt i l  the t ime came for  a container to be 

loaded, at  which stage the cartons would be retr ieved from the 5 

cold store rooms.   We know now that  the del ivery man was 

accused 4 and that  the product was in fact abalone.  

 

231. Mi l ler to ld the court  how the local  p i lchard industry 

operated through the issue of  State contro l led quotas.   He 10 

expla ined that  there were two big commercia l  operat ions in 

Hout Bay which f ished for pelagic f ish with such quotas.   The 

one was a certa in Mike Stowe, the owner of  several  vessels 

who is known to many in the court  room as a former 

prosecutor,  and the other was Bernard Zive of  Snoek 15 

Wholesalers.   Stowe's quota in 2005 was said to be of  the 

order of  800 tons and Zive 's around 300 tons.   

 

232. Mi l ler expla ined that  he negot iated a deal with Zive to 

purchase his ent i re quota which he then on -sold to Pesca.   In 20 

that  way, Mi l ler d id not  need to put  up any capita l  but took a 

commission f rom both Zive and Pesca.  As Zive of f loaded his 

f ish in Hout Bay, i t  was booked in to Sea Freeze where the f ish 

was packed in 5 or 10 kg boxes as already described and then 

stored in the cold rooms.  As Pesca found buyers for the 25 
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p i lchards,  these boxes were withdrawn f rom the f reezers and 

col lected by the purchasers.  

 

233. Mi l ler said that  the best  qual i ty p i lchards were caught 

during the colder months of  the year and that  Zive f ished out 5 

h is quota by about August  of  that  year.   Some of  Stowe's quota 

was taken by Du Plessis and Meyer and the proceeds of  these 

quotas then establ ished the basis for Pesca's source of  

supply.   Du Pless is said that  he only learned of  the i l legal  

export  of  abalone when he read about the ra id at  V&A in 10 

September 2006 in the newspaper.  

 

234. I f  one has regard to the var ious GRV's and GIV's issued 

by Sea Freeze in 2005 in respect of  product stored on behalf  

of  Rapit rade, a very c lear pat tern emerges.  The pi lchards 15 

which were used to mask the abalone were invariably referred 

to in the documentat ion through their source  – Pesca – and the 

abalone most ly as Rapit rade.  We have ta l l ied up the number 

of  cartons of  p i lchards recorded as being ex Pesca in exh ib i ts 

2.27e, 2.27k,  2.32, 2.37  and 2.42 and have calculated the total 20 

to be 2997.  I f  th is f igure is mult ip l ied by 10,  being the 

ki logram weight per box,  a tota l  of  29  970 k i lograms is arr ived 

as having been supp l ied to Af r ica by Pesca during the period 

June 2005 to August 2005.  This is roughly the equivalent  of  

300 tons of  p i lchards and that f igure t ies in a lmost exact ly with 25 
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the Zive quota which Mi l ler says he contr ibuted to the jo int  

venture.   

 

235. In the result  we are sat isf ied beyond reasonable doubt 

that accused 1 was instrumental in faci l i tat ing the supply of  5 

300 tons of  jumble pack pi lchards to Rapit rade during 2005. 

We are sat isf ied too through the evidence of  Af rica and 

accused 4,  Tony du Toit ,  that  those Pesca jumble packs were 

loaded into containers which contained varying quanti t ies of  

f rozen abalone and were used to mask the abalone to avoid 10 

detect ion by the authori t ies.  

 

236. The quest ion which then must be asked is whether the 

State has establ ished  Mi l ler 's mens rea  in  respect of  the 

counts with which he is charged speci f ical ly with reference to 15 

containers packed at  Sea Freeze.   That quest ion is answered 

by posing the fo l lowing fu rther quest ion:   Did Phi l l ip  Mi l ler 

know that  there was abalone in the  containers which were 

packed by Af r ica at  Sea Freeze and did he real ise that  the 

pi lchards which he was supplying via Pesca were being used 20 

to mask that  abalone?  Al ternat ively,  can i t  reasonably be 

inferred f rom al l  the re levant evidence that  Mi l ler had the 

subject ive foresight ,  when provid ing pi lchards to Rapit rade at 

Sea Freeze, that  an unlawful  act  may have been commit ted by 

Rapit rade, or that an unlawful  result  may have been caused, 25 
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and that  he reconci led himself  wi th that  possib i l i ty.  

  

237. There are 2 p ieces of  evidence which are re levant to th is 

enquiry.   The f i rst is that  of  Barend Petrus Smal aka Bennie . 

SmaI is a sea f isheries inspector with MCM and has bee n for 5 

many years.   I t  la ter t ranspired through the evidence of  Mi l ler 

that  he had run a scuba diving academy which was fortu i tously 

at tended by in ter a l ia  Smal and Brink.   Smal test i f ied that  in 

the 1990's he was stat ioned in Hout Bay and had got to know 

Mil ler.   He said that  in 2004 whi le he was stat ioned  at  the 10 

MCM off ices in Sea Point ,  he had returned to Hout Bay one 

evening to enjoy a dr ink at the local  yacht c lub.   There he 

encountered accused 1 and the two of  them struck up a 

conversat ion as old f r iends do.  

 15 

238. Smal said that  Mi l ler conf ided in h im that  he had been 

approached by a Chinese man who was involved in the export 

of  abalone and who had asked him, Mi l ler ,  to assist  with the 

packing of  abalone in amongst p i lchards which would be used 

as a decoy.  Mi l ler to ld Smal that he would alert  him if  the 20 

Chinese man contacted him again.   SmaI said that  he reported 

the conversat ion to h is senior,  Keith Thompson, but that 

nothing further t ranspired and that he had not heard again 

f rom Mil ler.   Smal was clear that  the conversat ion took place 

towards the end of  2004 and was able to f ix i t  in  t im e.  He said 25 
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that  in November 2004 he had been transferred to a 

specia l ised unit  dedicated to the prevent ion of  abalone 

poaching and that  the discussion had taken place af ter that .  

 

239. The cross-examinat ion of  th is witness by Ms Joubert  was 5 

short  and to the point .   Important ly,  she indicated that accused 

1 did not  d ispute the conversat ion with Smal and went on to 

add that  Mi l ler would say that  he had no recol lect ion thereof  - 

"Hy onthou di t  n ie maar ontken di t  ook nie ."  (Transcript  page 

2186 l ine14).   In terms of  the approach in SARFU the State 10 

was ent i t led to regard th is point as not  in issue.  

 

240. Later in the witness box Mi l ler t r ied to recant on th is 

concession by his  counsel by suggest ing f i rst ly that  a l though 

he could not  recall  the discussion,  he si mply bel ieved that  i t  15 

was inconceivable that  he could have said so.   And when taxed 

on his at t i tude now by Ms van der Merwe under cross -

examinat ion he went so far as to suggest that perhaps Smal 

had an axe to gr ind as he ,  Mi l ler ,  had fa i led him during his 

scuba diving test .   20 

 

241. In argument Ms Joubert  speculated that  on the 

probabi l i t ies the conversat ion must have been in late 2005 and 

not 2004 and that  Smal was therefore patent ly out  with the 

dates.   In l ight  of  the concession in the cross -examinat ion of  25 
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Smal i t  is  not  open to counsel to argue the contrary.   In her 

reply Ms Heeramun for the prosecut ion,  countered that had the 

chal lenge been properly la id down in terms of  SARFU the 

State might have considered cal l ing Thompson to rebut the 

suggest ion of  a recent fabr icat ion.   We are under no 5 

misapprehension in re lat ion to th is point .   We are sat isf ied that 

there was such a conversat ion and that  i t  took place towards 

the end of  2004.  

 

242. The second p iece of  evidence comes f rom the mouth of  10 

the accused himse lf .   In h is evidence-in-chief  given in 

February 2017 he expla ined that  towards the end of  2004 he 

was at  Sea Freeze discussing the set t ing up of  the Pesca jo int 

venture with du Plessis.   From the of f ice where they were 

ta lk ing Mi l ler says he saw an unmarke d bakkie dr iven by white 15 

male of f loading 10kg cardboard boxes which were being taken 

to the cold store.   Mi l ler said that  he observed that  the product 

was not ref r igerated on the bakkie which had neither a canopy 

nor a ref r igerat ion uni t  on the back.  He found th is strange as 

he would have expected f rozen produce to have been del ivered 20 

in a ref r igerated vehic le of  sorts.   There can be l i t t le  doubt 

now that  Mi l ler was witnessing one of  accused 4 's del iver ies of  

abalone to Sea Freeze.  

 

243. Mi l ler says that  cur iosi ty got  the better of  h im and he 25 
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la ter wandered over to where the boxes were standing on the 

platform in the cold store.   He looked at  a label at tached to the 

batch of  boxes and saw the name of  Rapit rade as the cl ient  on 

whose behalf  the product was being stored.  He then pr ised 

open a f lap on one of  the boxes to have a peek inside and to 5 

h is horror ,  (he now says),  d iscovered that  the product was 

abalone.   He test i f ied that  he thereaf ter contacted Af r ica 

te lephonical ly and read him the r iot  act  regardi ng the dangers 

of  i l legal abalone smuggl ing .   Mi l ler test i f ied that  Af r ica 

assured him that  he was only busy wi th a smal l  deal of  h is own 10 

on the side.  

 

244. In her cont inuat ion of  the cross -examinat ion of  Af r ica on 

2 February 2015, (af ter the matter had stood down in October 

2014 to accommodate the withdrawal of  Mr Theunissen ),  Ms 15 

Joubert  dealt  wi th th is incident and put her c l ient 's version of  

events to Af r ica.   That version was largely in accordance with 

Mi l ler 's subsequent evidence -in-chief .   However,  there is one 

fundamental  d if ference between the cross -examinat ion of  

Af r ica and the evidence-in-chief  of  the accused.  20 

 

245. Ms Joubert  put  i t  to Af r ica that  her instruct ions were that 

the discovery of  the abalone occurred towards the end of  2005 

and that that  fact  was the immediate cause of  h is decis ion to 

stop supplying Rapit rade further with p i lchards.   Mi l ler on the 25 
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other hand test i f ied - in-chief  that  the incident occurred when he 

and Du Plessis were discussing establ ishing their  jo int  venture 

and he did not  seek to use i t  as a just i f icat ion for the 

terminat ion of  h is re lat ionship with Rapit rade.  As a matter of  

fact  those discussions with du Plessis could only have taken 5 

place late in 2004 af ter the col lapse of  FTE and when Mi l ler 

was looking around for a l ternat ive sources of  income.  

 

246. Under probing cross-examinat ion by Ms van der Merwe, 

Mi l ler made a meal of  expla in ing the al leged discovery of  the 10 

abalone.  At  one stage he made the start l ing cla im that he had 

f i rst  heard about Rapit rade in court dur ing  the course of  these 

proceedings.   That suggest ion was manifest ly fa lse for two 

reasons.  First ly,  Du Plessis had earl ier test i f ied that  Mi l ler 

had introduced Rapit rade , then an exist ing cl ient  of  h is,  to 15 

Pesca as a c l ient  in 2005 and that  Pesca thereafter  regular ly 

sold p i lchards to Rapit rade.  That a l legat ion was not 

chal lenged by Mi l ler dur ing the cross -examinat ion of  Du 

Plessis.   Secondly,  Mi l ler test i f ied that  i t  was the discovery of  

Rapit rade's name on the box of  abalone into which he had 20 

peeked that  caused him concern and led to the cal l  to Af r ica.  

He knew that Af r ica represented Rapit rade and i t  was for that 

reason that  he said he conf ronted Afr ica and warned him of f .  

 

247. For the sake of  completeness we should add that  under 25 
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cross-examinat ion by Ms Joubert Af r ica denied any such 

remonstrat ion or warning on the part  of  Mi l ler.   He said that 

the incident s imply d id not occur.  His evidence throughout 

was that ,  as far as he was concerned, Mi l ler was aware f rom 

the outset  that  abalone was involved and that  i t  was being 5 

masked with p i lchards.  

 

248. We have to say that  Mi l ler,  whose evidence we have 

already said must be careful ly scrut in ised because of  the stage 

in the proceedings at  which was tendered, was not a good 10 

witness.   He came across as a forthr ight  person and one who 

speaks with a measure of  authori ty and is at  pains to of fer the 

quest ioner an explanat ion.   I  suppose i t  could be said that  he 

ta lks too much and thereby exposes himself  unnecessari ly to 

cross-examinat ion.  In any event there were a number of  15 

instances where he blatant ly contradicted himself  in the 

witness box as the exchange on his ignorance regarding 

Rapit rade's existence before th is case started demonstrates.   

 

249. There are also instances where the cross -examinat ion on 20 

behalf  of  Mi l ler is at  odds with his evidence and that  too 

ref lects adversely on his credib i l i ty.   As pointed out ear l ier,  

one such example is to be found in the cross -examinat ion of  

Af r ica regarding the meet ing at  Lakeside and the subsequent 

introduct ion to Chao of  Af r ica as the so-cal led "gir l  Fr iday".   I t  25 
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was put to Af r ica by Ms Joubert  that  Mi l ler 's case was that 

Chao was looking for administrat ive assistance in h is f ish 

export ing business.   In the witness box however,  Mi l ler 

at tempted to d istance himself  f rom th e f ish export ing business 

and said that he understood that  Chao was looking for help in 5 

h is furni ture business.   Why, we ask rhetor ical ly,  was i t  

necessary to seek to avoid being impl icated in anything 

re lat ing to f ish when that  was precisely the reason th at  he met 

Chao in the f i rst  p lace? 

 10 

250. In addit ion,  Mi l ler 's assert ion that  he did not know what 

the purpose of  the vis i t  to Pi tman's of f ice was is,  as we have 

said,  hard to understand.  So also was his at tempt under oath 

to demonstrate that  he had no in terest  af ter the vis i t  in  what 

had transpired at  the at torney's of f ice.   I t  is so out of  character 15 

for Mi l ler that  we can only interpret  th is evidence as yet 

another at tempt by him to d istance himself  f rom Chao's f ishing 

business. 

 

251. We are of  the view that  the two incidents d iscussed 20 

above – the discovery of  the box of  abalone and the 

conversat ion with Smal  – each one seemingly innocuous on 

the face of  i t ,  f i t  neat ly into the mosaic put  up by the State. 

They both took place towards the end of  2004 and b oth events 

establ ish conclusively that  when Mi l ler in i t ia ted the supply of  25 
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p i lchards to Rapitrade on behalf  of Pesca at  Sea Freeze in 

early 2005, he would have been aware,  f i rst ly of  the fact  that 

Af r ica was involved in the i l legal smuggl ing of  abalone o n 

behalf  of  Rapit rade, and secondly that  p i lchards might be used 

to mask the abalone being exported.  5 

 

252. We are sat isf ied that  Mi l ler foresaw as a real  possib i l i ty,  

that the product being del ivered by Pesca to Rapit rade was an 

essent ia l  part  of  the cr imes  being commit ted by Rapit rade, 

Chao and Afr ica,  to wit  the i l legal contro l  and/or possession of  10 

abalone for commercia l  purposes.  The si tuat ion neat ly f i ts the 

def in i t ion of  dolus eventual is  suggested by Snyman at p178: 

"A person acts with intent ion in the  form of  dolus 

eventual is  i f  the commission of  the unlawful  act  or the 

causing of  the unlawful  resul t  is  not h is main aim, but :  15 

(a) he subject ively foresees the possib i l i ty that ,  in 

 str iv ing towards his main aim, the unlawful  act  may 

 be commit ted or the result  may be caused; and 

(b) he reconci les h imself  to th is possib i l i ty."  

 20 

253. The supply of  p i lchards  by Pesca was Mi l ler 's  main aim.  

This was his much needed source of  income af ter the col lapse 

of  FTE in the form of  a commission f rom both Zive and Pesc a 

on the lat ter 's 300 tons of  p i lchards,  and commission f rom 

Pesca in respect of  the 800 odd tons sourced f rom Stowe and 25 
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e lsewhere.  The facts which we have found to have been 

establ ished on the evidence of  Smal and Mi l ler h imself  

demonstrate that Mi l ler could have been in no doubt and 

therefore foresaw the real  possib i l i ty that  Af r ica was using 

Rapit rade to contro l  abalone for commercia l  purposes and that 5 

the supply of  p i lchards f rom Pesca was  an integral  part  in the 

i l legal operat ion.   He reconci led himsel f  wi th the consequences 

inherent in h is conduct when he took a commission on each 

batch of  p i lchards del ivered to Rapit rade at  Sea Freeze.  

  10 

254. As far as his actus reus  is  concerned we are of  the view 

that Mi l ler 's conduct was accessoria l to the commissi on of  the 

of fences under Regulat ion 39(1)(a) by Af r ica, Rapit rade and 

Chao.  Typical ly the ro le of  the accompl ice would be akin to 

the dr iver of  the get -away car at  a bank robbery  – someone 15 

who act ively furthers the commission of  an of fence by others. 

Snyman op ci t  at  266 of fers the fo l lowing def i ni t ion of  

accompl ice l iabi l i ty:    

“1.  A person is gui l ty of  a cr ime as an accompl ice i f ,  

a l though he does not sat isfy a l l  the requirements for l iabi l i ty 20 

contained in the def in i t ion of  the cr ime and al though the 

conduct required for a convict ion is not imputed to h im by  

vi r tue of  the pr incip les re lat ing to common purpose, he 

lawful ly and intent ional ly engages in conduct whereby he 

furthers the commission of  a cr ime by somebody else.    25 
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1. The word “ furthers” in Rule 1 above includes any conduct 

whereby a person faci l i tates,  assists,  or encourages the 

commission of  a cr ime, gives advice concerning i ts 

commission,  orders i ts commission or makes i t  possib le 

for another to commit  i t ."  5 

 

255. In the result  we are sat isf ied that  the State has 

establ ished the commission of  at  least  15 predicate of fences 

on the part  of  accused number 1 under Regulat ion 39(1)(a) of  

the MLRA Regs and that  he is l iable to be convicted on counts 10 

15, 16,  17,  19,  21,  22,  23,  25,  26,  27,  28,  29,  30,  31 an d 32. 

The tota l  weight  of  the abalone covered by these counts is     

44 080 ki lograms or 44 tons.  

 

ACCUSED NO 2 -  WILLEM JACOBUS VAN RENSBURG 15 

 

256. The witnesses who referred to accused 2 (who was 

throughout referred to as "W il l ie" )  were Af r ica,  Botha, Br ink, 

AJ Theunissen and accused 4.   Af r ica said that  he got to know 

Van Rensburg via  Chao who furnished him with the former's 20 

cel l  phone number,  ending in 5069.  Af r ica said that  he stored 

th is number on his l is t  of  contacts on his so -cal led skelm  

phone (a Nokia 8800) under the name "Wayne".   When regard 

is had to Exh ibi t  4.16,  the spider prepared by Brink in respect 

of  the SIM card used in th is phone with cel l  number ending 25 
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6520, i t  wi l l  be seen that  the records ref lect  two 

communicat ions between Afr ica 's da ughter 's number (0270) 

and the "Wayne" number (5069) and a further 15 cal ls between 

one of  Af r ica 's other numbers (1874) and 5069. 

 5 

257. This is perhaps an appropriate juncture to d igress br ief ly 

to deal with some aspects of  Af r ica's cel l  phone records and 

the use of  h is handsets.   In h is evidence-in-chief  Af r ica 

expla ined that he had had a Samsung phone on contract  for 

many years and that  the SIM card used on th is phone ended 10 

with the number 5353.   Because he had known accused 1 over 

the years,  Af r ica said  that he had stored his number ending 

1666 on that  phone under the name "Phi l ip" .  When he 

commenced working for Chao, Af r ica said he was instructed to 

use a dif ferent  phone for purposes of  anonymity.   He 15 

accordingly acqui red the Nokia referred to earl ier and 

customari ly used the SIM card ending in 6520 in i t .   This was a 

pay-as-you-go handset for which air t ime had to be bought and 

during the course of  the proceedings th is phone was 

dist inguished as the "skelm"  phone in recognit ion of  i ts key 20 

ro le in Af r ica 's nefar ious deal ings.  

 

258. In h is evidence-in-chief  Af r ica lead the Court  to bel ieve 

that the Samsung and the Nokia were the only two phones that 

he used.  However during his recal l  af ter the evidence of  Br ink 25 
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i t  t ranspired that  he also made use of  cel l  phone handsets 

belonging to h is wife and daughter and arguably there may 

have been as many as f ive handsets used during his  

employment with Chao with a number of  SIM cards used 

interchangeably.   I t  is  not  c lear whether each SIM was used in 5 

a d if ferent  handset or s imply swapped:  Af r ica expla ined how 

Chao advised him to swap SIM cards f rom t ime to t ime so as to 

ensure his anonymity.   One of  those numbers was said to end 

in 1874, another in 0270 which was evident ly h is daughter 's 

phone, and yet  another in 7328.  Br ink expla ined to the Court  10 

how each cel l  phone handset has an IMEI number which  al lows 

i t  to be t raced with reference to that  number i rrespect ive of  the 

cel l  number on the SIM card inserted in the phone and he said 

i t  is  therefore possib le to see wha t cal ls were made on the 

skelm  phone even when the SIM cards were swapped.  15 

 

259. As pointed out ear l ier,  the records f rom the cel l  phone 

providers include the cel l  phone number,  the SIM card number 

which is not  the same as the cel l  phone number and the IMEI 

number re levant to any part icular communicat ion made with 20 

the handset.   Accordingly,  i t  is  possib le to at tempt to draw 

inferences about the ident i ty of  the user of  the handset at  any 

given t ime by having regard to in ter a l ia  e i ther the cel l  or the 

IMEI numbers.   As al luded to earl ier,  the column ref lect ing the 

locat ion of  the cell  phone tower through which a cal l  or SMS 25 
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message has been routed, enables the Court to draw 

conclusions about the geographical  local i ty of  the user of  the 

phone at  any given t ime .  

 

260. Af r ica also test i f ied that  in addit ion to having cel l  phone 5 

contact  with accused 2,  he met h im on one occasion at  Chao's 

house in Mi lnerton.   He described Van Rensburg as the dr iver 

of  a Mercedes Benz luxury car.   I t  la ter t ranspired af ter cross -

examinat ion,  that  Af r ica had not spoken to Van Rensburg on 

that occasion but had seen him at  a d istance.  Af r ica 10 

suggested that  one of  the phone cal ls referred to above was 

made on an occasion when a del ivery of  abalone at  the V&A 

was delayed and he was adv ised by Chao to contact  number 2. 

  

261. A considerable amount of  t ime was spent during th is t r ia l 15 

in re lat ion to accused 2 's purported denial  through counsel 

that  5069 was his number.   I t  was put to State witnesses that 

accused 2 only ever used a SIM with  cel l  number ending 1734 

and that  he only used one handset (a Nokia 6100) which he 

had dut ifu l ly handed to the pol ice af ter arrest .   This gal lant 20 

at tempt to shie ld accused 2 f rom any impl icat ion in the af fa irs 

of  Chao's abalone syndicate f izzled out when h e elected not to 

enter the witness box.   Not only do we have the undisputed 

evidence of  Af r ica that  "Wayne" was in fact  "W il l ie" ,  as I  shal l  

demonstrate anon the records furnished by Vodacom 25 
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demonstrate that  ear ly in 2002 the 5069 SIM card was used in 

the handset which number  2 admit ted was his and in which he 

cla imed the 1734 number was customari ly used.  

 

262. In addit ion we have the evidence which was the subject 5 

of  the ru l ing on 16 February 2016 in regard to the admissib i l i ty 

of  exhib i ts  HHH  and JJJ ,  in  which i t  was demonstrated that  the 

SIM card with cel l  number 5069 was at  the Maseru Bridge 

Border Post at  precisely the t imes that  accused 2 's passport 

was presented for entry into,  and exi t  f rom, Lesotho in mid -10 

June 2006.  To the extent  that  any ru l ing on  the admissib i l i ty 

of  documentary evidence such as that  contained in those 

exhib i ts is provis ional,  we must now state that  we are sat isf ied 

beyond reasonable doubt as to the integri ty of  Af r ica 's 

evidence regarding the 5069 number.   That being so we ask 15 

rhetor ical ly,  why number 2 's phone number was on Af r ica 's l is t  

of  contacts on his skelm  phone, i f  not  for purposes of  contact 

in the course of  the i l legal abalone business?  And why was he 

phoned by Af r ica when there was a problem with a p lanned 

del ivery? 20 

 

263. Regret tably,  the invest igat ing team only procured a 

subpoena for the 5069 number and not Van Rensburg's a l leged 

legi t imate number.  We therefore have a l imited record of  cal ls 

made f rom 1734 and then only  when that  number is viewed in 25 
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the context  of  ca l ls to and f rom other cel lphone users whose 

records are otherwise before the Court .   Nevertheless there is 

much to be gleaned f rom Brink's spider re lat ing to 5069 ,   

(Exhibi t  4.16,  which covers the period 5 Apri l  2006 to 10 

October 2006),  where,  as I  have already said,  accused 2 is 5 

recorded as having had contact  with Af r ica on 1874 on 15 

occasions and on 0270  (Af r ica’s  daughter 's phone) on two 

occasions.  That spider a lso shows that  5069 al legedly had 

contact  with accused 3 ,  Gavin W ildschut t ,  on two occasions, 

he on 8182 and on a further two occasions with W ildschut t  on 10 

9811.  The spider a lso shows that  5069 had 150 

communicat ions with accused 4 on 8645, 46 communicat ions 

with accused 5 on 7652 and 63 communicat ions with AJ 

Theunissen on 8702.  

 15 

264. The spider prepared in respect of  Chao's number 1789 

(Exhibi t  4.14) shows 28 communicat ions between him and 

accused 2 on 1734 (which is h is admit ted number) over the 

same period,  wi th Chao also ta lk ing to Af r ica , (126 

communicat ions) and accused 3 ( twice).  Final ly,  the spider in 20 

respect of  Ku (Exhibi t  4.7) on 9019 shows 35 communicat ions 

with number 2 on 1734, 163 with number 3 on 4596, 202 with 

Chao on his other number,  8839, and 52 communicat ions with 

Af r ica on 6520.  

 25 
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265. What these various communicat ions show (and we must 

emphasize that  the tota ls given re late to cal ls and SMSs both 

ways),  is that  accused 2 was in regular communicat ion with 

many of  the ro le p layers at  the heart  of  the Chao enterpr ise. 

His fa i lure to expla in these communicat ions on i ts own sends  5 

up a red f lag in respect of  accused 2.   

 

266. The si tuat ion becomes al l  the more cur ious when one 

goes to the detai led bi l l ing for Chao on 1789 and one f inds 

that  on the very day of  the V&A raid (19 September 2006) he 10 

cal led Van Rensburg on 1734 at 07h37 whi le he,  Chao, was in 

the vic in i ty of  a tower cal led "Caesars"  ( the State suggested 

that  th is was in the vic in i ty of  OR Tambo I nternat ional Airport 

in Gauteng),  and the part ies spoke for 87 seconds. Then just  7 

minutes later,  at  07h44 Van Rensburg cal led Chao back and 15 

the part ies spoke for a further 44 seconds.  The detai led bi l l ing 

of  Ku on 9019 shows that  later that  day ,  at  13h20, whi le Ku 

was near a tower cal led Broadacres in Gauteng, he was cal led 

by Van Rensburg and the part ies spoke for 278 seconds -  more 

than 4 minutes.   20 

 

267. I f  we look at  the detai led bi l l ing fo r 5069, which is 

at tached to Exhibi t  4.16,  one sees that  the towers of ten in use 

include the suburbs of  Cl i f ton,  Bantry Bay , Moui l le Point  and 

Green Point  – a l l  a long the At lant ic Seaboard o f  Cape Town. 25 
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That SIM card also made f requent vis i ts  to Hermanus and used 

towers along the usual route there.  During September 2006 

the SIM card was most ly in the vic in i ty of  a tower cal led 

“Phi l ippi  Stat ion” ,  which is on the Cape Flats,  with the odd call  

going through the towers at  Cl i f ton and nearby Oudekraal.   On 5 

the morning of  the V&A raid the SIM was in the vic in i ty of  the 

said Phi l ippi  Stat ion and was in use unt i l  11h48 that  day when 

an outgoing cal l  was made for 241 seconds to a number ending 

0761.  Thereaf ter the SIM card was removed f rom the phone 

and al l  cal ls were automat ical ly forwarded to  voice  mail .  10 

 

268. As part  of  their  subpoenaed documents,  Vodacom 

produced a so cal led “Usage Prof i le” in respect of  a l l  handsets 

in which the number ending 5069 was used f rom 1 October 

2003 to 23 September 2006.  This shows, f i rst ly,  that  the 15 

number was prepaid at  a l l  t imes and was not on a contract.  

Then i t  shows, for instance, that :  

 

   On 23 July 2004, the number was used in a Nokia 

6100 model handset with IMEI number ending 4186, 20 

for 6 communicat ions between 17h31 and 17h37.  

  On 6 August 2004, i t  was inserted in a d i f ferent 

Nokia 6100 for just  one cal l .  

  Between 23 and 26 October 2004, i t  was inserted 

into the same Nokia 6100 handset to make three 25 
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cal ls.  

  Between 2 November 2004 and 11 January 2006, i t  

was used in the same Nokia 6100 handset  used on 

23 July 2004 to make 89 cal ls.  

  During part  of  that  per iod,  ( that  is 12 July 2005 to 5 

29 June 2006),  the same SIM was used in a 

d i f ferent  Nokia 6100 with IMEI number en ding 0190, 

to make 1  874 cal ls,  of  which 15 were classi f ied as 

“ fa i led”.  

  Also in that  per iod,  13 October 2005 to 29 10 

December 2005, i t  was used in a Nokia 9300 to 

make 264 cal ls.  

  From 12 January 2006 to 10 January 2006, i t  was 

used in yet  another Nokia 6100  with IMEI number 

35567300584783 to make 316 cal ls, of  which f ive 15 

“fa i led”.  

  From 9 to 14 July 2006, the SIM was used in a 

Nokia 6030 handset to make 59 cal ls.  

  From 26 July to 19 September 2006, i t  was used to 

make 192 cal ls,  of  which f ive “ fa i led” in a Nok ia 20 

3120 handset.  

  Twice (on 13 and 14 December 2006),  whi lst  in the 

vic in i ty of  the towers at  Cl i f ton and Oudekraal,  i t  

received cal ls f rom 1734; and, f inal ly  

  On 23 September 2006, at  16h49, i t  was inserted 25 
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in to a Samsung SGH S600 handset,  to make a 

single cal l .   On the detai led bi l l ing,  the number 

d ia l led was 100, evident ly to retr ieve voicemai ls.  

 

269. What does th is te l l  us?   First ly,  that accused 2 had 5 

access to,  and ut i l ised a number of  d i f ferent  Nokia handsets 

over a number of  years.   Secondly,  that  h e inserted the same 

SIM, (with cel l  number 5069) randomly into var ious of  these 

phones.  We can only conclude, therefore,  that  he too is a 

ser ia l  SIM swopper and adherent of  the advice given to Chao 10 

by Af r ica.   Why one asks,  would a person go to the troubl e of  

swopping SIMS in handsets,  i f  on e was about legi t imate 

business?  On the contrary,  the pract ice has the hallmark of  

someone who is up to no good and wishes to cover h is t racks.  

But there is more to i t .  15 

 

270. When he handed himself  over to the pol ice on 14 

November 2006, Van Rensburg did not  have a cel l  phone in h is 

possession and Brink was given the run around.  Eventual ly a 

Nokia 6100 was given to Brink the fo l lowing day,  whereaf ter 20 

bai l  was granted to the accused.  And , that  Nokia 6100 

handset conta ined the SIM card with the cel l  phone number 

ending 1734 and which Brink then downloaded on 19 

November 2006.  He was led to bel ieve by Van Rensburg that  

th is was his only phone and that  1734 was the only number he 25 
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used, hence the subsequent chal lenge to t he Wayne number 

on Af r ica’s phone.  

 

271. Exhibi t  3.39 ,  which was generated during th is download, 

ref lects the IMEI number of  that  Nokia 6100 as 5 

355673005847830.  Br ink to ld the Court ,  (and the evidence 

was not chal lenged),  that  when the Vodacom computer co l lated 

the data re lat ing to a SIM such as th is,  i t  usual ly dropped the 

last  d igi t  of f  the IMEI number.   This means that  the Nokia 6100 

handed to the pol ice by Van Rensburg on 14 November 2006,  10 

was the same handset in which the 5069 SIM was used 

between  12 January and 10 February 2006, to make the 316 

cal ls referred to above.  Accused 2 chose not to expla in th is 

anomaly.   In fa irness to h im, he probably could not ,  just  as he 

could not expla in the Maseru Bridge coincidence.  We are of  15 

the view that th is anomaly serves to conf i rm our f inding that 

“Wayne” was W il l ie  van Rensburg and as wi l l  be seen later, 

was known by accused 3 as “Tonywi l l ie”.  

 

272. A J Theunissen ident if ied accused 2 as a person who, 20 

accompanied by accused number 5, vis i ted his premises one 

day at  Brackenfel l ,  inquir ing about the manufacture of  a 

f reezer room and a blast  f reezer.   Theunissen was unable to 

f ix a t ime, but  we are of  the view that  i t  may have been around 

mid June 2006 or later.   We say so,  because Jaco Botha said 25 
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he made several  del iver ies on behalf  of  accused 4 to V&A via 

Mait land, and on ly later on ex Brackenfel l  whi le he worked for 

number 4 between February and October 2006.  Theunissen 

expla ined that  a b last  f reezer has a specia l is t  funct ion in 

reducing the amount of  t ime required to f reeze product.  5 

 

273. Theunissen recal led that  Van Rensburg arr ived  dr iving a 

Mercedes Benz ML series 4x4.  He said that  he provided a 

quote to accused 5 and handed in a dupl icate or iginal  thereof 

as an exhib i t .   Regret tably the document is undate d, but  the 10 

contents speak for themselves.   This was a cost ly p iece of  

equipment,  designed for a special  funct ion and would be 

ideal ly sui ted for the f reezing of  large quant i t ies of  abalone.  

When prodded under cross -examinat ion by Mr Ui js,  SC, the 

witness said that Van Rensburg had let L iebenberg do the 15 

ta lk ing that day,  and he assumed that the former was the 

f inancia l  backer for the deal.   Theunissen disagreed with the 

submission put to h im that  i t  was number 2 who placed the 

order and that  he needed the f reezer at  h is f ish factory in  

Hermanus.  Theunissen’s recol lect ion was that  the f reezer was 20 

to be located at  h is yard in Brackenfel l  and that  in l ieu of  the 

use thereof,  there would be no charge for the rental  of  the 

faci l i ty that  number 4 was then using a t  Brackenfel l .  

 

274. Theunissen said that  accused 5 was happy with the 25 
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quote,  but when he asked for payment in advance of  

manufacture,  th ings went nap.  In the result ,  the deal d id not 

go ahead.  One can only,  once again,  ask rhetor ical ly who was 

more l ike ly to have been in a posi t ion to f inance such a piece 

of  equipment, and who was more l ikely to have needed the use 5 

thereof  -  a man of  means with an interest in the commercia l  

f ishing industry,  and in part icular the sale of  abalone, or an 

sel f -employed chef  in the cater ing business,  as Du Toit  

descr ibed Liebenberg?  

 10 

275. Theunissen also test i f ied that  a ccused 2 vis i ted his 

business on the odd other occasion in the company of  Du  Toit .   

While th is may have been at  the t ime that  he st i l l  operated out 

of  Mait land, i t  was certa in ly during the t ime he had the 

Brackenfel l  s i te.    Van Rensburg did not  chal lenge th is 15 

evidence. 

 

276. The other snippet of  evidence which impl icates a ccused 

2,  comes f rom Jaco Botha.  He test i f ied that  a short  whi le af ter 

he arr ived in Cape Town, and had started working for accused 20 

4,  he was taken to business premises in Montague Gardens for 

purposes of  col lect ing a Kia bakkie to t ransport  the product 

f rom Mait land to V&A.  Being unfamil iar with Cape Town, he 

was shown the way by Michel le du Toit ,  who to ld h im en route 

that  the Kia belonged to “W il l ie ” .   In addit ion,  said Botha,  25 
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accused 4 to ld h im that  number 2 was the f inancia l  backer of  

h is processing business.    

 

277. When Potgieter test i f ied, he said that he had asked 

Botha, af ter h is a rrest ,  to point  out  the address where the Kia 5 

had been col lected.   The premises later turned out to be those 

of  Chao in Montague Gardens.  Whi le i t  was said that  Van 

Rensburg had commercia l  premises in Ki l larney,  just  a short 

d istance away, the pol ice did not  fo l low up on the registered 

owner of  the Kia.   And so ,  whi le that may have provided direct  10 

evidence of  h is involvement in the predicate of fences, Van 

Rensburg’s a l leged ownership of  the Kia must be found to be 

no more than a possib i l i ty as opposed to a  probabi l i ty.  

 

278. Captain Brink was responsib le for deal ing with the post -15 

arrest  procedures of  accused 2 af ter he surrendered himself  to 

the pol ice on 14 November 2006.  He bel ieved i t  necessary to 

ver i fy Van Rensburg’s resident ia l  address and drove with  h im 

to Hermanus, where an unfurnished f lat  was al legedly pointed 

out.  At the same t ime Brink said that  they vis i ted the  20 

premises of  a local  f ishing company, S&W Fishing,  in which he 

bel ieved number 2 had an interest.   Thereafter the part ies 

proceeded to  an apartment b lock cal led Dunmore in Cl i f ton, 

which is arguably one of  Cape Town’s most expensive suburbs 

along the At lant ic Seaboard,  where a search was conducted of  25 
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a f lat  in which accused 2 and his wife resided.  

 

279. During cross-examinat ion by Mr Ui js SC, i t  emerged that 

Br ink and Van Rensburg were acquainted with each other and 

reference was made to an unpleasant encounter at  a bar in 5 

Hermanus, where the two men engaged in mutual ly 

uncompl imentary recr iminat ions.   Whi le i t  is  not  necessary to 

go into the evidence of  Br ink in any great detai l  because i t  

does not p lay a mater ia l  part  in th is matter,  i t  is  c lear to us 

that  he was interested in assist ing in Van Rensburg’s 10 

convict ion and he cannot be considered to be a neutra l witness 

in regard to accused 2. 

 

280. What th is evidence does demonstrate,  however,  is that  

accused 2 was at  the t ime involved in the f ishing industry in 15 

Hermanus, where he may or may not have dealt  lawful ly in the 

commercia l  explo i tat ion of  abalone, that  he owned or rented an 

apartment there,  that  h is permanent p lace of  residence was in 

an area where one would expect to encounter wealthy 

homeowners or occupiers and that he drove a late model 20 

luxury German car.   Regret tably,  a l l  these t rappings of  wealth 

remain unexplored and unexplained, because no l i festyle audit  

was conducted in respect of  Van Rensburg.  

 

281. In h is evidence, accused 4 said that  he and Van 25 
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Rensburg got to know each other through a business which the 

lat ter a l legedly ran manufactur ing securi ty spikes for 

insta l lat ion on perimeter wal ls of  homes and businesses.  

Accused 4 to ld the Court  that  he occasional ly helped with the 

insta l lat ion of  number 2 ’s wal l  spikes.   Their  acquaintance, 5 

according to Du Toit ,  went no further than that ,  and i t  seems 

they were not house f r iends ei ther.   In addit ion,  dur ing the 

cross-examinat ion of  Theunissen, counsel was caut ious to 

suggest that  number 2 was never at  Mait land or Brackenfel l  in 

the company of  number 4, only number 5.  But Theunissen was 10 

adamant that  number 4 had been to h is prem ises in the 

company of  both men, a lbei t  on separate occasions.  

 

282. Under cross-examinat ion by the State in re lat ion to their 

business l ia ison, Ms Van der Merwe was able to demonstrate,  15 

through the use of  cel l  phone records,  that number 4 and 

number 2 were in regular contact with each other.   The pattern 

of  th is contact  manifest ly d id not  f i t  the descript ion given by 

number 4 regarding l imited contact  in the course of  their 

a l leged business re lat ionship regarding the spikes,  and i t  is 20 

di f f icul t  to accept th is explanat ion.  

 

283. A more fundamental  problem in re lat ion to Van Rensburg 

that ar ises f rom the evidence of  accused 4,  is that  the fact of  

h is a l leged business re lat ionship with Van Rensburg,  was 25 
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never put  by Mr Ui js,  SC,  to Jaco Botha, someone, whom we 

expect might have been able to conf i rm the spikes story.   Nor 

was i t  put  to Af r ica,  who also might just  have had knowledge 

thereof.   At  the end of  the day,  we are lef t  wi th the dist inct 

impression that  the not ion that  Van Rensburg ran a spikes 5 

business,  was just  that,  a story made up long af ter Jaco Botha 

had lef t  the witness box.   In those circumstances, we are of  

the f i rm bel ief  that  the only reasonable inference to be drawn 

f rom the high volume of  cel l  phone communicat ion between 

accused 2 and 4, is most ly probably because he was indeed 10 

responsib le for f inancing Du Toit ’s operat ion at Kendal Road.   

 

284. In the circumstances, we are sat isf ied beyond reasonable 

doubt that  accused 2 was part  and parcel  of  Chao’s i l legal 

enterpr ise,  and in the absence of  any explanat ion f rom Van 15 

Rensburg the evidence before us points f i rmly in that  d irect ion.  

However,  we had di f f icul ty in concluding that  he can be said to 

have commit ted two predicate of fences and we requested the 

State to address us on the point.   Ms Heer amun, in reply,  fa ir ly 

conceded that  the State could not  point  d irect ly thereto,  but 20 

she went on to argue that Van Rensburg’s cr iminal l iabi l i ty can 

be inferred through the appl icat ion of  the doctr ine of  common 

purpose. 

 

285. The doctr ine of  common purpose  is a part  of  our law 25 
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which is not  without controversy,  part icular ly because in the 

str i fe-torn decade of  the 1980’s,  i t  was regular ly used as a tool 

to impute gui l t  to part ic ipants in mob vio lence.  The leading 

case then was S v Mgedezi  1989(1) SA 687 (A) .   The doctr ine 

received the imprimatur  of  the Const i tut ional Court  in  S v 5 

Thebus 2003(6) SA 505 (CC),  where i t  was held that the legal 

pr incip les appl ied in Mgedezi  were not in conf l ict  wi th the 

Const i tut ion.   Thebus involved a fata l  at tack by a group of  

residents of  Ocean View on an al leged drug dealer,  wi th whom 

the community had had enough.  In the process an innocent 10 

chi ld bystander was shot and ki l led and charges of  murder 

were brought against  members of  the community.   

 

286. In the leading judgment for the minori ty,  Moseneke, J, 

summed up the doctr ine as fo l lows:  15 

“ [18] The doctr ine of  common purpose, is a set  of  ru les 

 of  the common law that  regulates the at t r ibut ion of  

 cr iminal  l iabi l i ty to a person who undertakes jo int ly 

 wi th another person or pe rsons, the commission of  

 a cr ime. Burchel l  and Mi l ton  def ine the doctr ine of  20 

 common purpose in the fo l lowing terms :  

‘Where two or more people agree to commit  a 

cr ime, or act ively associate in a jo int  unlawful 

enterpr ise, each wi l l  be responsible for spe cif ic 

cr iminal conduct commit ted by one of  their  number, 25 
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which fa l ls with in the common purpose design.  

L iabi l i ty ar ises f rom their  common purpose to 

commit  the cr ime. .. . . . ’  

[19] The l iabi l i ty requirements of  a jo int  cr iminal 

 enterpr ise fa l l  in to two categories.   The f i rst  ar ises 5 

 where there is a pr ior agreement,  express or 

 impl ied,  to commit  a common of fence.  In the 

 second category,  no such pr ior agreement exists or 

 is proved.  The l iabi l i ty ar ises f rom an act ive 

 associat ion and part ic ipat ion in a common cr iminal 10 

 design,  with a requisi te b lameworthy state of  mind.  

 In the present matter,  the evidence does not prove 

 any pr ior pact . . . . . .  

[34] In our law, ordinari ly,  in a consequence cr ime, a 

 causal nexus between the conduct of  an accused 15 

 and the cr iminal consequence, is a prerequisi te for 

 cr iminal  l iabi l i ty.   The doctr ine of  common purpose 

 d ispenses with  the causat ion requirement.  

 Provided the accused act ively associated with the 

 conduct of  the perpetrators in the group that  caused 20 

 the death,  and had the required intent ion in respect 

 of  the unlawful  consequence, the accused would be 

 gui l ty of  the of fence.  The pr incipal object  of  the 

 doctr ine of  common purpose is to cr iminal ise 

 col lect ive cr iminal conduct and thus to sat isfy the 25 
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 socia l  “need to contro l  cr ime committed in the 

 course of  jo int  enterpr ises”.   The phenomenon of  

 ser ious cr imes committed by col lect ive individuals 

 act ing in concert,  remains a s igni f icant societa l  

 scourge.  In consequence cr imes, such as murder, 5 

 robbery,  mal ic ious damage to property and arson, i t  

 is  of ten dif f icul t  to prove that  the act  of  each person 

 or a part icular person in the group, contr ibuted 

 causal ly to the cr iminal resul t .   Such a causal 

 prerequisi te for l iabi l i ty would render nugatory and 10 

 inef fectual  the object  of  the cr iminal norm of  

 common purpose and make prosecut ion of  

 col laborat ive cr iminal enterpr ises intractable and 

 inef fectual . ”  

 15 

287. In th is case we are not  deal ing with a consequent ia l 

cr ime, but  rather a ser ies of  statutory contraven t ions.   I  see no 

reason, however,  why the doctr ine of  common purpose should 

not  f ind appl icat ion in such a si tuation.   I f  one considers the 

myriad scenarios which have conf ronted the courts over the 20 

years in,  for example,  narcot ics,  l iquor and f i rearms 

contravent ions,  never has i t  been suggested that  the doctr ine 

of  common purposes may not be re l ied upon.  

 

288. In the context  of  the facts at hand, we are deal ing wi th 25 
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the f i rst  category d iscussed by Moseneke, J ,  in re lat ion to the 

doctr ine of  common purpose,  namely a pr ior agreement, 

(express or taci t ) ,  to commit  a common of fence.  The inquiry is 

whether accused 2 wi l l ingly and act ively part ic ipated in the 

unlawful  enterpr ise conducted by  accused 4 at   Durbanvi l le  5 

and the subsequent del ivery of  abalone to V& A.  Was there a 

“common cr iminal design with the requisi te b lameworthy state 

of  mind” on the part  of  accused 2 in re lat ion to that  enterpr ise.  

 

289. I t  was open to the State to prosecute accused 2 with the 10 

more broader charges of  cr iminal conspiracy,  as on e f inds in 

S18 of  the Riotous Assembl ies Act  17 of  1956, or more 

specif ical ly in S2(1) (g) of  POCA, but  i t  chose not to do so, 

preferr ing to indict  h im only under S2(1)(e) and 2(1)(f )  of  

POCA and to re ly on the commission of  predicate of fences in 15 

re lat ion to the former.   Counsel for the defence caut ioned the 

Court  in their  addresses in th is matter,  to be wary of  p lacing 

the cart  before the horse,  i .e.  of  establ ishing cr iminal l iabi l i ty 

on the basis of  part ic ipat ion in the i l l ic i t  af fa irs of  the 

enterpr ise,  rather than f i rst  establishing l iabi l i ty under the 20 

predicate of fences.  Rel iance upon the doctr ine of  common 

purpose might at f i rst  b lush, therefore,  appear to be an 

endeavour to do just  that .  

 

290. In my view there can be no pr incip ia l  object ion to 25 
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applying the doctr ine of  common purpose to establ ish l iabi l i ty 

under a predicate of fence.   One need only th ink of  the type of  

gang-related act ivi t ies which are rout inely prosecuted under 

POCA, for example,  murder,  rape and robbery,  in which i t  

could hardly be cla imed that  the doctr ine of  common purpose 5 

could not  be used to establ ish the l iabi l i ty of  an individual 

gang member in relat ion to cr imes committed by the collect ive.   

The of fences to which I  have just  referred are,  of  course, 

consequence cr imes, but  as I  have already said there can be 

no object ion to apply the doctr ine to statutory cr imes, 10 

commit ted by such a col lect ive.   The court  must s imply be 

caut ious that i t  does not c ircumvent proof of  the predicate 

of fences and, i f  i t  re l ies on common purpose to do so,  that  a l l  

the elements of  the doctr ine are found to exist .  

 15 

291. Insofar as the potent ia l  involvement of  a ccused 2 is 

concerned, he would have to have made common purpose with 

accused 4,  Af r ica and Chao in the conduct of  the unlawful 

enterpr ise.    I  sha ll ,  therefore revert  to the potent ia l  l iabi l i ty of  

accused 2 under the doctr ine of  common purpose when I  deal 20 

with l iabi l i ty of  accused 4 later.  

 

ACCUSED 3, ADRIAAN GAVIN WILDSCHUTT  

 

292. The witnesses who impl icate accused 3,  are Captain 25 
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Br ink,  Warrant Of f icer Potgieter,  L ieutenant Colonel Potgieter,  

Hester Mouton, David le Roux, Salvin  Af r ica,  Adam Wildschutt,  

Lydia W ildschutt ,  L ieutenant McLean and Warrant Off icer 

Louw.  But aside f rom al l  of  these, W ildschutt accepted l iabi l i ty 

for two predicate of fences by tendering a gui l ty p lea in the 5 

Hermanus Regional Court  in Apri l  2006 for contravening 

S18(1) and Regulat ion 39(1)(a) in re lat ion to the ra id at 

Foxhole Farm.  In that  p lea,  he admitted to t ransport ing 

abalone to and f rom Foxhole.   I t  is  not  in d ispute  that  5  050 

units of  abalone were found during the ra id on the farm and 10 

number 3 ’s p lea of  gui l ty in  respect of  contravening Regulat ion 

39(1)(a) must,  therefore,  be in respect of  th is amount.  

 

293. While the convict ion in respect of  these counts would 

otherwise be suf f ic ient  to establ ish proof  of  the predicate 15 

of fences contemplated under S2(1)(e) of  POCA, we wi l l  

nonetheless look at  the remainder of  the charges under which 

Wildschutt  has been indicted,  to see what has been 

establ ished for purposes of  the ap pl icat ion of  POCA.   

 20 

294. The evidence of  Le Roux l inks W ildschutt  to the 

col lect ion in Stel lenbosch on about 7 February 2006, of  a 

substant ia l  quant i ty of  f resh abalone.  I t  is  l ikely that  some or 

a l l  of  th is amount, was st i l l  being processed at  Foxhole at  the 

t ime of  the ra id,  s ince Le Roux said that  the day af ter the 25 
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del ivery,  he heard of  the ra id on the news.  Le Roux further 

impl icates W ildschutt  d irect ly in the set t ing up of  the drying 

faci l i ty at  Volmoed, expla in ing how he, W ildschutt  and a 

Chinese man known to h im only as Chris,  v is i ted the premises 

to assess them, pr ior to the conclusion of  the lease with the 5 

owner,  Hester Mouton.  Potgieter later test i f ied that  a certa in 

Chris Zhou was arrested and pleaded gui l ty to charges re lated 

to the ra id at  Volmoed. 

 

295. Mouton ident if ied the lease referred to earl ier,  which was 10 

concluded by a certa in Mc Donald on behalf  of  Kel logg’s,  a 

mult i -nat ional cereal manufacturer.  She provided carbon 

copies of  cash deposits into her bank account of  the monthly 

renta l  for the cot tage in which the faci l i ty was housed.  The 

cash deposit  s l ips were al l  s igned by a certa in M Wildschutt ,  in 15 

one instance purportedly on behalf  of  Kel logg’s.   The earl iest 

deposit  s l ip identi f ied by Mouton, re lated to a payment of   

R7 000,00 made on 29 March 2006 and, thereaf ter,  a further 

two payments of  R2  500,00 each.  I t  is  common cause that 

Wildschutt ’s wife is known as Meri lyn and in argument 20 

Mr Mel lor d id not  seek to of fer any explanat ion that  would 

suggest that  i t  was not she who deposi ted these amounts.  

 

296. The evidence of  Mouton also establ ishes the possib i l i ty 

that  a bakkie,  s imi lar to that  fo l lowed by Brink f rom Hercules 25 
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Street  to Faraday Street  on 19 June 2006, was at  Volmoed in 

around Apri l  2006 , and further ,  that  a t ruck and con tainer 

f i t t ing the descript ion of  the large vehic le with the container 

found at  the Hercules Street  yard on 19 June 2006, had also 

vis i ted the premises at Volmoed on occasion.   That vehic le,  5 

when searched by the pol ice on the day of  the ra id at  Hercules 

Street ,  contained paraphernal ia and chemicals used in the 

drying of  abalone, s imi lar to that found at  Volmoed.  

 

297. Then there is the evidence of  Adam and Lydia W ildschutt 10 

that in Apri l  2006 their  nephew, Gavin,  had asked for 

permission to use the garage of  their  house at  15  Faraday 

Street ,  Belhar,  to process and pack what he referred to as 

“ f ish”.   Lydia W ildschutt  descr ibed the subsequent insta l lat ion 

of  three chest f reezers by accused 3 and the use of  steel  pans 15 

to f reeze the product which was later packed into cardboard 

boxes.  According to her,  a team of around f ive men used to 

come to the house about three t imes a week to do the cleaning 

and f reezing of  the product.  

 20 

298. Lydia W ildschutt  descr ibed how the cardboard boxes 

were loaded on to the back of  a bakkie and then transported 

away to an unknown dest inat ion.   She would have us bel ieve 

that she did not  know f rom the outset  what was happening in 

her own house and cla imed that  a couple of  weeks af ter her 25 
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nephew started working there,  she became concern ed about an 

unpleasant smel l  pervading the house and asked her husband 

what was going on.  He to ld her that  abalone was being 

cleaned and f rozen.  Discret ion became the better part  of  

valour,  i t  seems, since Lydia W ildschutt  held her tongue.  5 

 

299. Potgieter test i f ied about the ra id at  both Hercules and 

Faraday Streets.   He conf i rmed the modus operandi  descr ibed 

by Lydia W ildschutt ,  and more important ly,  drew the Court ’s 

at tent ion to a ser ies of  photographs taken at  Faraday Street  on 10 

the day of  the ra id.   Those photographs too conf i rm the modus 

operandi .   In one such photograph, Potgieter was able to 

ident ify a rubber stamp, which he said was simi lar to Exhibi t  1.  

That exhib i t  was handed in to Court  and ident if ied by Jaco 

Botha as a device which was used at  Kendal Road to stamp 15 

the word “Bait ”  on the cardboard boxes before del ivery to V&A.  

Potgieter ’s evidence suggests that  the boxes of  abalone 

packed at  Faraday Street  were to be simi lar ly stamped before 

being removed f rom the premises.  

 20 

300. We consider tha t  there is evident ia l  s igni f icance too in 

the fact that  pol ice discovered not only wet and f rozen abalone 

at  Faraday Street,  but  a lso dr ied abalone.  There was no 

obvious faci l i ty at  Faraday Street  for the drying of  the product 

which,  in the circumstances,  must have been processed 25 
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e lsewhere and transported to Belhar.   We bel ieve that  i t  is 

reasonable to infer that  such dr ied abalone probably came 

f rom Volmoed, given accused 3’s involvement at  the lat ter 

drying faci l i ty.   This inference is bolstered by the f act  that 

dr ied abalone was found, together with wet abalone, dur ing the 5 

ra id at  V&A on 19 September 2006 and by the MCM off ic ia ls on 

28 October 2006 in the four containers returned f rom 

Singapore.  Given that  the source of  abalone on the pal lets 

seized at  V&A and in certa in of  the returned containers was 

described as Syroun, and further that  var ious of  them bore the 10 

“Bait ”  stamp mark,  the inference that  such abalone emanated 

f rom accused 3,  is reasonable in the circumstances.  

 

301. Adam Wildschutt to ld the Court  about h is nephew, 

Gavin’s,  request in February 2006 for assistance in the stor ing 15 

of  abalone at  h is yard in Hercules Street .   He agreed to 

accommodate him and they agreed on a monthly rental  of  

R3 000,00.  Adam Wildschutt  said that  he real ised he had  been 

duped into agreeing to help h is nephew out,  when the 

operat ion became far b igger than that  which he was or iginal ly 20 

led to bel ieve.   He said that  af ter a whi le accused 3 asked 

whether he could use the garage at  Faraday Street,  and he 

cla imed he re luctant ly agreed.  He said he ended up spending 

most of  the rent  on cleaning mater ials as “Gavin and his guys”  

d id not  c lean up after themselves.  25 
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302. The witness described how accused 3 brought quant i t ies 

of  sal t  and a large t ruck on to the yard at  Hercules Street .   I t  

would seem that  Adam Wildschutt was referr ing to 

Mr Chaung’s Mercedes Benz t ruck already referred to,  and 5 

which appears on photograph 30 in Exhibi t  C.   I t  was parked 

next  to a Mitsubishi  t ruck which Adam Wildschutt  said was 

without an engine.   On another occasion,  said Adam 

Wildschutt ,  accused 3 requested his uncle to convey a bakkie 

load of  sal t  through to a farm near the hamlet  of  Stanford, 10 

which l ies between Hermanus and Gansbaai, which is where 

accused 3 now resides.   That evidence too was n ot 

chal lenged. 

 

303. In argument,  Mr Mel lor asked the Court  to d isbel ieve th is 15 

witness and to f ind that  the operat ion being conducted at  h is 

yard and his house, was, in fact ,  h is business and not that of  

accused 3.    The problem with the argument starts wi th the fact 

that  accused 3 did not  take the witness box and contest  the 

evidence of  h is uncle and aunt.   Argument on the probabi l i t ies 20 

in those circumstances is, therefore,  problemat ic,  because 

there is no countervai l ing vers ion to assess for purposes of  

probabi l i ty.   Further,  the evidence impl icat ing accused 3 in 

re lat ion to Hercules and Faraday Streets, is s imply 

overwhelming, and in such circumstances the accused’s fa i lure 25 
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to take the stand is understandable.   Credib le evidence in 

rebutta l  would be di f f i cul t  to create.  

 

304. We see too the reappearance of  other persons involved 

in accused 3’s set  up.   Some of  those arrested at  Foxhole, 5 

(Jerry W itbooi,  Jerome Browne and Ashley Browne ),  were also 

found at  Faraday and Hercules Streets and they of fered gui l ty  

p leas,  both in the Hermanus court and in th is court  before 

Erasmus, J.   I t  is  important  to note further in th is regard,  that 

when Adam Wildschutt  handed his cel l  phone to the pol ice, 10 

and his l is t  of  contacts was downloaded, the names of  those 

persons, as wel l  as others arrested at  Hercules and Faraday 

Streets,  were found in the l is t  of  contacts on his phone with 

number ending 1938.   

 15 

305. While there may conceivably be an innocent explanat ion 

therefor,  we consider that  th is is a pointer to the fact  that 

Adam Wildschutt  was probably involved in the business with 

number 3.   In th is regard we recal l  an of f - the-cuf f  remark made 

by Adam Wildschutt  that  at  Faraday Street  p i lchards were 20 

being packed in the metal  t rays,  together with the abalone.  

We know that   th is d id not  take place at  Faraday Street,  but at 

Foxhole,  as the photographs re levant to that  ra id show.  

Nevertheless,  th is possib i l i ty does not detract  f rom Gavin 

Wildschutt ’s involvement, as the pr incipal  operat or of  the 25 
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FPE’s being conducted at  Hercules  and Faraday Streets.  

 

306. At  the beginning of  th is judgment,  I  set  out  the def in i t ion 

of  a f ish processing establ ishment.  I t  is  undoubtedly a wide 

def in i t ion and includes act ivi t ies such as “c leaning” and 5 

“stor ing” and further covers a p lace where f ish is “sal ted,  iced, 

chi l led or f rozen”.   We are sat isf ied that  the operat ion at 

Hercules Street  f i ts the def in i t ion of  an FPE.  Indeed, 

Mr Mel lor d id not  present any argument to the contrary.   In the 

circumstances, we are sat isf ied that  Gavin W ildschutt  is l iable 10 

for convict ion on the S18(1) charges re lat ing to the si tes at 

both Hercules and Faraday Streets, as wel l  as Volmoed.  In 

addit ion,  he admit ted involvement in the FPE at Foxhole.  

 

307. As indicated earl ier,  Af r ica test i f ied that  he met accused 15 

3 on one occasion at  the Waterf ront , when he was introduced 

to h im by Ku.  At  that  stage they exchanged cel l  phone 

numbers and Afr ica says W ildschutt gave him  h is cel l  number.  

Af r ica said he stored th is number on his skelm  phone’s l is t  of  

contacts,  under the pseudonym “Ga”.   I t  is  not  c lear whether in 20 

February 2006 the number given was 4596, s ince Af r ica 

commented that  number 3 was cont inual ly swopping his SIM 

card and, hence, h is number of ten changed.  What is c lear, 

however,  is that  when Afr ica’s handsets were  seized by the 

pol ice late in September 2006, 4596 was the number then 25 
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stored under the name “Ga” on the skelm  phone. 

 

308. Ku’s cel l  phone records re lat ing to h is number 9019, 

show plenty of  contact  with accused 3 in August to September 

2006, and also con tact  with Van Rensburg on 1734, which i t  5 

seems was the only number the lat ter was then using.    

 

309. Under cross-examinat ion on behalf  of  accused 3, the 

meet ing with Af r ica at  the Waterf ront  was denied,  as was the 

fact  that  4596 was ever h is number.   Accu sed 3 maintained, 10 

through his counsel,  in cross -examinat ion that he used no less 

than eight  d if ferent  cel l  phone numbers during the re levant 

per iod,  as also his daughter ’s number on occasion.   But these 

al legat ions were never substant iated through test imon y f rom 

him or any witness on his behalf .   The immediate quest ion 15 

that , of  course,  spr ings to mind, is why a person, who cla imed 

to be a sel ler of  f i rewood, would use so many numbers at  a l l ?   

 

310. The pol ice evidence was to the ef fect  that  accused 3 

used a Samsung phone, which had been seized during the ra id 20 

at  Foxhole and in which the number 0364 had been used.  

Br ink was quest ioned extensively by Mr Mel lor  in an at tempt 

to d iscredit  h im, and much play was made regarding the fact 

that  accused number 3 d isputed that  a Samsung SGH E800 

cel l  phone, with IMEI number ending in 8741, was taken of f  25 
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h im when he was arrested by Brink at  Foxhole.   No ment ion 

had been made thereof in Brink’s statement in the pol ice 

docket for that case, nor had the phone been handed  in 

through the SAP13 exhibi t  register at  the Stel lenbosch Pol ice 

Stat ion,  yet  Br ink steadfast ly maintained that  he had taken that 5 

phone f rom the accused and later handed i t  to Potgieter,  ( the 

invest igat ing of f icer in the Foxhole matter as wel l ) ,  af ter he 

had downloaded the data on the phone on 3 Apri l  2006.  

 

311. Brink said that  the download of  the data of f  th is phone on 10 

3 Apri l  2006, re lated to a SIM card in respect of  a cel l  number 

ending in 0364.   The l ist  of  contacts,  Exhibi t  3.1,  contains a 

number of  re levant names, including the name “Doepie”,  the 

nickname of  At torney Wynand du Plessis,  who was cal led by 

the State,  Af r ica (stored as “shelvin” )  on 1874, accused 4, 15 

(who is l is ted as “Tony") on 8645 and accused 2,  (stored as 

“ tonywi l l ie” )  on 5069. 

 

312. The purpose of  the chal lenge in regard to th is instrument 

seizure,  was an obvious at tempt to de - l ink i t  f rom the l ist  of  20 

contacts recorded on Exhibi t  3.1 to 3.3,  which provide strong 

corroborat ion for Af r ica’s evidence regarding the numbers 

stored on his skelm  phone.  We agree with counsel that  there 

is certa in ly cause for concern regarding the manner in which 

Brink al legedly handled the exhib i t  af ter i ts seizure,  which 25 
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manifest ly d id not comply with pol ice standing orders.  But at 

the end of  i t  a l l ,  the l ie was given to the defence version when 

Vodacom cert i f icates,  coupled to both 0364 and 4596 were 

found in the house then occupied by accused 3 in Naomi 

Street , Els ies River.  5 

 

313. The evidence of  Mark McLean and Wayne Louw dealt 

wi th an authorised pol ice search at  the  premises at  58 Naomi 

Street  on 28 November 2006 at  around 06h00 in the presence 

of  accused 3 and his wife,  Meri lyn.   During the search, 10 

amongst other th ings,  a large number of  unused SIM cards,  

st i l l  a t tached to their  credi t  card sized backi ngs,  were found on 

the premises,  as were cert i f icates or cards re lat ing to SIM 

cards which had been used.  These were notar ised and bagged 

in forensic bags by the search party and duly handed in to the 15 

pol ice at  Bel lvi l le  South through the SAP13 register.  

 

314. Included in the latter were 0364 and 4596 ’s cert i f icates, 

which suggest that  both SIM cards had been in that house at 

some t ime or other.   The Vodacom cert i f icate in respect of  20 

4596, for example, (Exhibi t  3.71),  contains a warning f rom the 

cel l  phone provider to the customer to “Please keep these 

cards in a safe place”.   The reason therefor is obvious .    The 

cert i f icate contains the PIN number for the SIM card, the cel l  

phone number and important ly,  the PUK number,  which is  25 
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required i f  the SIM card is  b locked and the number is rendered 

temporari ly unusable.  

 

315. In the absence of an explanat ion f rom Wildschutt  to the 

contrary,  i t  is  reasonable to infer,  as Af r ica cla imed, that  4596  5 

was a number used by accused 3 on occasion.  I  say on 

occasion,  because Afr ica test i f ied that  W ildschutt  was forever 

swopping SIM cards and that  he would receive cal ls on his 

skelm  phone f rom numbers which he did not  recognise,  but 

which turned out to be f rom number 3.   This evidence, together 10 

with the discovery of  a p lethora of  unused SIM cards,  together 

with the used cert i f icates,  suggests that  W ildschutt  was not, as 

Mr Mel lor submit ted in argument,  a purveyor of  not  only f ish 

products and SIM cards,  but  rather a ser ia l  SIM swopper.  We 

bel ieve that  i t  is  safe to f ind that  4596 was one of  W ildschutt ’s 15 

cel l  numbers,  that Af r ica stored th is on his skelm  phone under 

“Ga” and that  the two communicated with each other on th is 

number.  

 

316. The discovery of  the FPE’s at  Volmoed, Faraday and 20 

Hercules prompts the obvious quest ion,  what became of  the 

product?  We bel ieve that  the answer to the conundrum is to 

be found in the evidence of  Af r ica.   He expla ined that  pr ior to 

the del ivery of  a load of  abalone to V&A, he would receive a 

cal l  f rom Chao, usual ly the day before.    He would be  informed 25 
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when del ivery was to take place and by whom.  I f  the del ivery 

was made by Jaco, on behalf  of  accused 4,  Af r ica was 

instructed to book i t  in  at  V&A under the name Rapit rade.  I f  

the del ivery was made by “Gavin’s guys”,  on behalf  of  number 

3,  i t  was to be booked in under the name Syroun.  Af r ica 5 

test i f ied that  accused 3 was present dur ing the f i rst  del ivery,  

but  thereaf ter del iver ies were made by his team.  This is to be 

expected since a seasoned abalone trader such as Gavin 

Wildschutt ,  would not  take the r isk of  being found in 

possession of  such a quant i ty of  the product,  e i ther en route to 10 

or at  a publ ic p lace such as V&A.  

 

317. Af r ica said that  he would usual ly be cal led by W ildschutt 

on the day of  the del ivery,  or the day before,  to conf i rm the 

t ime of  del ivery.    That evidence is not  adequately sustained in 15 

respect of  a l l  del iver ies by Syroun with reference to the cel l  

phone records before August 2006.  But the core data f rom 

Vodacom in re lat ion to 4596, ref lects that  accused 3 was in  

regular contact  with Ku around del ivery t imes.  We must have 

regard to the fact that accused 3 of ten made use of  other SIM 20 

cards and so,  as Af r ica test i f ied,  those pre -del ivery cal ls may 

have come f rom other numbers, which the pol ice did not , or 

were not able to ,  trace. 

 

318. In the absence of  any evidence to the contrary adduced 25 
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by accused 3, we are sat isf ied beyond reasonable doubt,  that 

save as set  out  hereunder,  a l l  batches of  abalone del ivered to 

V&A during the period February to September 2006 on behalf  

of  Syroun, emanated f rom the FPE’s run by him.  Insofar as 

those del iver ies were made on his behalf  and at h is d irect ion, 5 

the abalone was under h is contro l  for purposes of  commercia l 

explo i tat ion.   He is accordingly l iable for convict ion under 

Regulat ion 39(1)(a) in regard to such del iver ies,  shown beyond 

reasonable doubt, to have been made on behalf  of  Syroun to 

V&A during 2006.  10 

 

319. In re lat ion to counts 33,  36,  37,  40,  44 and 45, Af rica 

test i f ied that the del ivery of  the abalone involved in those 

charges to V&A, was made by “Gavin’s guys” on behalf  of   

Syroun.  In considering the GRVs and GIVs re levant to these 15 

del iver ies,  we note,  however,  that  the product was booked in 

by Af r ica on behalf  of  Rapit rade and when i t  was booked out of  

the cold store and transferred to the container,  the GIV 

simi lar ly records that  the product had been held on behalf  of  

Rapit rade. 20 

 

320. The invoices for these exports to Hong Kong on the other 

hand, ref lect  Syroun as the consigner of  the abalone.  We are 

concerned that the documentat i on does not adequately 

corroborate Af r ica’s evidence on the source of  abalone 25 
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involved in these counts,  and in fa irness to accused 3,  he is 

ent i t led to the benef i t  of  the Court ’s doubt on those counts.  

 

321. In summary,  therefore,  we are sat isf ied that  acc used 3 is 

l iable for convict ion on counts 46,  47,  50,  51,  100, 102, 104, 5 

106, 108 and 109.  The tota l  volume of  abalone involved in the 

del iver ies to V&A on behalf  of  Syroun, is 13  960 ki lograms or 

13.9 tons.   The abalone found at  Faraday and Hercules Stre ets 

and Volmoed, as wel l  as Syroun’s share of  the abalone found 

during the V&A raid,  and that which was returned f rom 10 

Singapore,  was not weighed, but  the individual uni ts were 

counted.  The tota l  thereof amounts to a staggering 171  050 

units.   I f  one were to est imate a mass of  200 grams per uni t ,  

which on the avai lable evidence we bel ieve is a conservat ive 

f igure,  the weight would be of  the order of  34  210 ki lograms or 15 

about 34 tons.  

 

SPLITTING OF CHARGES  

 

322. During the State’s replying argument,  we inqui red of  20 

Ms Heeramun whether there was a case for a spl i t t ing of  

charges at  Hercules and Faraday Streets and Volmoed, in that 

the abalone contro l led there in contravent ion of  Regulat ion 

39(1)(a),  might have been possessed for use in the FPE’s at 

e i ther Volmoed or Faraday Street .  Ms Heeramun answered in 25 
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the negat ive,  but the matter was not debated further.  

 

323. Neither Mr Mel lor  nor Mr Ui js,  SC, ra ised any issue 

around the spl i t t ing of  charges in their  respect ive arguments, 

and in the circumstances we consid er that i t  would not  be 5 

appropriate to d iscuss the point  further in th is judgment,  in 

l ight  of  the fact  that  the issue has not been properly vent i lated 

by the part ies in argument.  

 

 10 

ACCUSED 4 – TONY PETER DU TOIT  

 

324. Accused 4 is impl icated by Af r ica,  Le  Roux, Jaco Botha, 

Percy Clack,  Harold Bauchop, AJ Theunissen, Brink and 

Lieutenant Colonel  Potgieter.   However,  i t  is  not  necessary to 15 

go into that  evidence in any great detai l  in  l ight  of  the defence 

put up by Du Toit  when he took the witness stand.  His  case is 

that  he bel ieved that  the abalone which was processed at 

Kendal Road had been legi t imately acquired and suppl ied to 

h im on the strength of  certa in remarks made to h im by Chao.  20 

Accused 4 does not p lace in issue the del ivery by him of  

var ious loads of  abalone to Sea Freeze in 2005, nor the 

del iver ies by Botha on his behalf  to V&A in 2006.  

 

325. In argument Mr Ui js,  SC, stressed that  there were two 25 
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legs to Du Toit ’s defence.  The f i rst  was a defence of  

wrongfulness in respect whereof he accepted that  the accused 

bore the onus .   The second leg was that  Du Toit  d id not  have 

the requisi te mens rea  to commit  the of fences, because he 

bel ieved that the product had been lawful ly del ivered to h im 5 

and that h is continued possession and contro l  thereof  was 

lawfu l .   Counsel observed that  in regard to the second leg of  

the defence, the onus was on the State to establ ish the mens 

rea  of  h is c l ient.   I  agree.  

 10 

326. At  the outset  we need to state that accused 4 was not a 

good witness.   He is a quiet  and ret i r ing perso n who did not 

ta lk a lot  in the witness box,  but  when he did so,  he 

contradicted himself  in a number of  respects,  and in part icular 

was of ten unable to of fer reasonable explanat ions when 15 

pressed for answers.   We are lef t  wi th the abid ing impression, 

further,  that  accused 4 did h is best  to protect  accused 2 

wherever possib le.   Accordingly,  we approach his evidence 

with great caut ion.  

 20 

327. The legal i ty defence is based on the fo l lowing 

al legat ions.   Du Toit  said that  he arrived in Cape Town in 2004 

f rom Gauteng and l ived in a house in Xavier Street ,  Hoheizen, 

which is a suburb of  Bel lvi l le  to the north of  the N1 highway.  

He ran a second-hand furni ture shop in Bel lvi l le  and got to 25 
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know Richard Chao as the lat ter was interested in d isposing of  

s leeper-wood furniture which he was manufactur ing.   Evident ly 

the accused agreed to stock some of  th is furni ture in h is store.  

 

328. The second-hand furni ture store did not do wel l ,  and Du 5 

Toit  was forced to c lose i t  down somet ime in late 2004/2005.  

At  that  stage Chao approached him and asked him to assist 

with the storage of  abalone at  h is house in Xavier Street .  Du 

Toit  to ld the Court  that,  being f rom Johannesburg,  he did not 

know what abalone was.  This answer was probed by the State 10 

in cross-examinat ion when i t  was suggested that , pr ior to h is 

meet ing Chao, accused 2 would have known that  Michel le ’s 

erstwhi le boyf r iend had been caught with abalone.  

Nevertheless,  Du Toit  says he asked Chao if  what he was 

doing would be lawful ,  and he says that Chao to ld h im that  he 15 

had bought the abalone lawful ly f rom the State,  which 

disposed of  seized abalone f rom t ime to t ime, on auct ion.  

 

329. Accused 4 wi l l  have the Court bel ieve that  Chao showed 

him a document in th is regard,  yet  he could give no detai ls 20 

thereof,  nor d id he take a copy for h imself .   He simply 

accepted the say-so of  Chao that  the abalone was legi t imate.  

Already in th is version one f inds the seeds of  doubt.   Can 

accused 4,  then a 50-year-old man, real ly not  have known 

what abalone was, given the extensive coverage of  the 25 
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poaching thereof  which one has had in the media over many, 

many years?  Was Michel le ’s boyf r iend, to h is knowledge, 

caught with poached abalone, yet  he knew nothing thereof?  

And, why did he even ask Chao if  h is conduct would be legal 

unless he had some concerns in that  regard?  5 

 

330. The veraci ty of  th is explanat ion is further brought into 

quest ion when one considers the evidence of  Le Roux.  He 

expla ined how his  in i t ia l  del iver ies of  abalone took place at  a 

Pick n Pay shopping centre in Boston which  was located just 10 

below the N1 highway.  On the f i rst occasion he met accused 

4,  who expla ined to h im how the drop was to take place.  Du 

Toit  drove the f i rst  load away and returned the bakkie later.  

Le Roux was not permitted to see where the abalone was 

being taken, and thereafter h is del iver ies were clouded in 15 

secrecy and subterfuge, with the del iverer being required to 

abandon his vehic le with the igni t ion keys hidden in a 

designated place, d isappear f rom sight  so that  he could not 

ident ify the party co l lect ing the vehic le,  and then return 

somet ime later to dr ive of f  wi th the vehic le that  had been 20 

re l ieved of  i ts load.  On the last  occasion,  he said,  he was 

instructed by accused 4 to fo l low him to h is house where the 

bakkie was of f loaded.  

 

331. Du Toit  test i f ied that  Chao provided three deep -f reezers 25 
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in  which the product was to be f rozen.  In i t ia l ly,  we understood 

accused 4 to say that  he was asked only to store the abalone, 

but  h is evidence moved swif t ly towards a s i tuat ion where he 

expla ined that  he was  required to c lean the abalone and place 

i t  in  steel  pans before f reezing i t .   The f rozen abalone was 5 

placed in 5 and 10kg boxes and dr iven through by him to Sea 

Freeze, at  least  f rom the beginning of  2005.  Du Toit  never 

real ly expla ined how i t  came about  that  the storage faci l i ty 

morphed into a fu l ly funct ional FPE.  

 10 

332. Du Toit  said that dur ing 2005 his daughter,  Michel le, ran 

into domest ic problems and re located to Cape Town f rom 

Johannesburg.   At  the same t ime his uncle,  Oom  Des, who 

then resided in Mpumalanga, moved down to Cape Town and 

the Kendal Road house was rented to accommodate them.  15 

In i t ia l ly,  accused 4 said he rented the house, but a lmost 

immediately changed his evidence to suggest that the lease 

was taken in the names of  e i ther Michel le or Oom  Des.  Du 

Toit  went on to descr ibe how the Hoheizen product ion faci l i ty 

was re located to Kendal Road.  He did not  expla in to the Court 20 

the rat ionale for this move, but  went on to expla in how use was 

then made of  a mobi le f reezer mounted on a t ra i ler to f reeze 

the product.  

 

333. Du Toit  conf i rmed that  the drop -of f  point  for abalone 25 



/MJ / . . .  

moved f rom Boston to a spot near the publ ic rose garden in 

Durbanvi l le .   The same dead -drop procedure was employed.  

He conf i rmed, too,  that  the f rozen cartons were del ivered t o 

the Mait land premises belonging to Theunissen, and then 

taken through to V&A using a Kia bakkie provided by Chao.  5 

Accused 4 says that  he was introduced to Af r ica by Chao at  h is 

house on Woodbridge Is land and was to ld that  Af r ica would 

thereafter at tend to the del iver ies of  abalone to V&A.  He 

suggested to the Court  that  he had no knowledge that the 

cartons were stamped with the word “Bait ” ,  nor d id he know 10 

that  quant i t ies of  p i lchards were being used to mask the 

product when i t  was pal let ised at V&A.  

 

334. We have dif f icul ty in accept ing th is explanat ion.   He was, 

af ter a l l ,  in  charge of  the FPE at  Kendal Road where the “B ait ” 15 

stamp, Exhibi t  1,  which was handed to the pol ice by Botha, 

was found.  Further,  i t  is  inconceivable that Botha would have 

been party to the concealment of  the product through the use 

of  the bai t  stamp and the masking of  the pi lchards,  and yet  not 

have disclosed or d iscussed th is with Du Toit .   We bel ieve 20 

Botha’s evidence suf f ic ient ly impl icates number 4 in these acts 

of  concealment.  

 

335. Regarding his cel l  phone number,  accused 4 consented 

to the handing in of  a document contain ing admissions made in 25 
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terms of  sect ion 220 of  the CPA that  he used the numbers 

3601 and 8645 at a l l  mater ia l  t imes.  He also admitted the 

contents of  the data f i les suppl ied by MTN in respect of  both 

numbers in that  document.   These admissions were made by 

his counsel at  a t ime when accused 4 was not in court ,  having 5 

been excused f rom attendance to at tend to a bereavement out 

of  town.  Mr Ui js SC, assured the Court  that  he had discussed 

the matter with h is c l ient , that  the admissions were in order, 

and that  accused 4 would formal ly s ign the l is t  of  admissions 

on his return.   In the result ,  however,  the issue fe l l  through the 10 

cracks and the document was never s i gned.  The State, 

nevertheless,  proceeded on the basis that  the admissions 

stood and were binding on accused 4.   Signif icant ly,  accused 2 

and 5,  who along with the other accused signed the same 

document,  admit ted that  both numbers were used by Du Toit .  15 

 

336. Under a thorough and probing cross -examinat ion by Ms 

Heeramun, Du Toit  c la imed at  one stage that  he had never 

used 8645.  When i t  was pointed out that  he had made the 

sect ion 220 admission,  the witness fe l l  about whi le Mr Ui js SC, 20 

manful ly sought to take the blame on behalf  of  h is c l ient .   But 

there was never a formal appl icat ion by number 4 to withdraw 

the admission and as matters stand today he is bound thereby.  

 

337. In any event,  we bel ieve that  the admission was quite 25 
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correct ly made if  regard be had  to the cross-examinat ion of  

th is witness.   Ms Heeramun took Du Toit  through the cel l  

phone records of  3601 and 8645 and demonstrated,  with 

reference to cel l  phone towers,  how the two numbers obviously 

t ravel led together in the same vehicle on occasion.   O ne saw 5 

how cal ls were made on f i rst  the one number and then the 

other,  the cal ls being routed through the same towers along 

the way.  The inference was i r resist ib le that  the accused was 

using two phones, a l ternately,  at  the same t ime.  

 10 

338. Du Toit  was unable to provide ei ther a sat isfactory or 

convincing answer for th is coincidence.  But then, at  another 

stage, he seemed to concede that  he had used 8645.  The 

reason for th is f l ip - f lop in the wi tness box was obvious:  

Br ink’s spider in Exhibi t  4.16 showed a  high incidence of  15 

communicat ions between 8645 and 5069 – 150, to be precise, 

f rom 5 Apri l  to 10 October 2006, and Du Toit  was desperate to 

put  d istance between himself  and accused 2.   But,  when 

pressed for an explanat ion regarding the reason that  he would  

have had so many communicat ions with number 2,  Du Toit  20 

sought to fa l l  back on the spike story,  which earl ier had 

seemed to require far less contact  with Van Rensburg than he 

would later have us bel ieve.   I t  was during th is passage of  the 

evidence that  we lost  a l l  conf idence in the credib i l i ty of  Du 

Toit ’s evidence.  25 
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339. The quest ion that  ar ises here is why i t  was necessary for 

accused 4 to operate two cel l  phone numbers.   We consider 

that  h is conduct is no dif ferent  to so many of  the players in 

th is p iece where the use of  legi t imate and skelm  phones was 5 

part  of  the modus operandi .  

 

340. Accused 4 made his last  cal l  on 8645 at  12h09 on 23 

September 2006, just  four days af ter the V&A raid.   I t  is 

reasonable to infer that  he was concerned about the further 10 

use of  th is number,  s ince he thereafter made exclusive use of  

3601.  A further troubl ing issue is the fact  that  in the early 

evening of  6 October 2006, the very day of  the Kendal Road 

raid,  accused 4’s phone, using 3601, moved f rom the Bel lvi l le  

area to the Strand area where i t  remained overnight  in the 15 

vic in i ty of  towers cal led “Onverwacht” and “Strand Fire 

Stat ion”.   Du Toit  to ld the Court  that  he may have vis i ted his 

brother in the Strand, but  he could not  recal l  why.  

 

341. I t  is  not  unreasonable to infer that  at  that  stage accused 20 

4 was in contact  with accused 5, who resided nearby in 

Somerset West.   Also,  at  the t ime of  the V&A raid,  said Jaco 

Botha, he was on hol iday in Mossel Bay, and received a cal l  

f rom accused 4 to l ie  low for a whi le and delay his r eturn to 

Cape Town.  Clearly,  Du Toit  was worr ied about the cont inued 25 
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safety of  those involved in the Kendal operat ion as a result  of  

the V&A raid.   But why so,  we ask,  i f  i t  was legi t imate?  

 

342. Ult imately the l ie is given to Du Toit ’s fe igned innocence 

on the day of  the ra id at  Brackenfel l .   Theunissen test i f ied that 5 

he was not on the premises that  day but was vis i t ing someone 

in St i l l  Bay with h is secretary,  a l legedly for work purposes.  He 

test i f ied that  he received several  f rant ic phone cal ls f rom 

accused 4 and 5 cla iming that  there was an impending pol ice 

ra id at Brackenfel l ,  and asking him urgent ly to re lease their 10 

product which had been stored there.  

 

343. Theunissen said that  accused 5 was in arrears with the 

rental  for the f reezer room, and that h e thought that  th is was a 

ploy to enable them to escape set t l ing their  debt.   He 15 

accordingly refused to cooperate, and ignored the request.  

Even when Potgieter contacted him regarding accused 4’s 

stash he thought i t  was st i l l  a  game, but  was eventual ly 

brought to h is senses when he was to ld that  armed police had 

arr ived at  Brackenfel l .   I t  once again begs the quest ion why, i f  20 

the Kendal Road operat ion was legal ,  accused 4 and 5 were so 

eager to recover the abalone which  had been stored at 

Brackenfel l?  

 

344. In re lat ion to the suggest ion that Chao was handl ing 25 
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legi t imate abalone which he had bought on a State auct ion,  we 

have the evidence of  McKenzie that  no permit  was ever issued 

to Chao for the period in quest ion.  In fact,  no such permits 

had been issued since 2002, and i t  fo l lows that  nei ther Chao 

nor Du Toit  could have possessed any abalone lawful ly dur ing 5 

the period 2005 to 2006.  We take note of  the evidence that 

the regulat ion of  seized abalone was in a state of  f lux at  the 

t ime, but the fact  remains that  accused 4 was unable to 

produce any documentat ion to substant iate h is cla im of  

legal i ty.  10 

 

345. In the indictment the State re l ies on the appl icat ion of  

the provis ions of  sect ion 250 of  the CPA in re lat ion to a l l  of  

the accused.  That sect ion,  general l y,  p laces the onus  on an 

accused person to establ ish the authori ty required,  in ter a l ia,  15 

to conduct a business or possess a part icular i tem when he is 

charged with an offence that requires statutory permission.   In 

the context  of  th is case i t  would require  each of  the accused 

charged under s18(1) of  the MLRA to produce a val id permit 

ent i t l ing him to operate same.  The same appl ies in respect of  20 

the accused who are charged with the possession of  abalone 

under Regulat ion 39(1)(a).  

 

346. The purpose of  the sect ion is to l ighten the burden of  the 

prosecut ion in not having to prove a negat ive.   However,  once 25 
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such a cert i f icate is produced, the onus remains on the State 

to prove the contravent ion of  the of fence by showing that  the 

al leged cr iminal conduct was not  covered by the permit .   (See 

S v Auby 1987(4) SA 535 (N) at  542E-543B.)  In th is regard, 

we are sat isf ied that  Du Toit  fa i led to d ischarge the onus  which 5 

he bore to prove that  he was the holder of  the required 

permits.  

 

347. In summary then in regard to accused 4,  we are of  the 

view, f i rst ly,  that he has fa i led to d ischarge the onus  of  10 

establ ishing that  h is conduct was lawful ,  and we are further 

sat isf ied beyond reasonable doubt that  the State has 

establ ished his mens rea in  re lat ion to a l l  of  the charges that 

he st i l l  faces.   He is accordingly l iable to be convicted on the 

FPE charge (Count 114) as wel l  as contravening Regulat ion 15 

39(1)(a) on each occasion that  abalone was del ivered on 

behalf  of  Rapit rade to Sea Freeze and V&A.  The counts 

involved here are 14,  15, 16,  17, 19,  21,  22, 23,  25, 26,  27, 

28,  29, 30,  31, 32,  34,  35,  38, 39,  41,  42, 43,  48, 105, 107, 

115 and 116.  The mass of  the abalone involved in these 20 

del iver ies amounts to 71  500 ki lograms or 71,5 tons.  As with 

accused 3,  the abalone found at  Kendal Road, Brackenfel l  and 

V&A, and that  returned f rom Singapore,  was not weighed, but 

found to consist  of  24  831 units.   At  200 grams per uni t ,  the 

weight would be of  the order of  4  966 ki lograms or about 4.9 25 
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tons. 

 

ACCUSED 5 – JOHANNES EMIL LIEBENBERG  

 

348. The State witnesses who impl icate accused 5 are Botha, 5 

Theunissen and Brink,  and he was also referred to by accused 

4 in h is test imony.  

 

349. As we have said earl ier,  accused 5 exercised his r ight  to 

remain si lent .   We know l i t t le  of  h is pr ivate l i f e other than that 10 

he is a chef by profession,  who current ly works on oi l  r igs 

around the world.   During the t r ia l  the Court  was to ld that  he 

was f i rst  working of f  the coast of  Chi le,  and i t  la ter appeared 

that  he was on a North Sea r ig as wel l .   Theunissen  to ld the 

Court  that  accused 5 accompanied Du Toit  on vis i ts by the 15 

lat ter to both Mait land and Brackenfel l ,  and as we observed 

earl ier he also accompanied Van Rensburg to Brackenfel l  

when enquir ies were made about the manufacture of  a stand -

alone f reezer uni t .  

 20 

350. Jaco Botha to ld the Court  that  he ran into L iebenberg at 

Brackenfel l  f rom t ime to t ime and found that  he was also 

stor ing abalone which was required to be t ransported through 

to V&A.  This abalone was in i t ia l ly stored in polystyrene boxes 

with l ids (as appears f rom Exhibi t  J) and packed into 10kg 25 
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cardboard boxes before removal to V&A.  Botha said that  af ter 

the V&A raid (and before the Kendal Road raid) L iebenberg 

arr ived at  Kendal Road with a bakkie,  hooked up the f reezer 

t ra i ler and moved i t  e lsewhere.   This evidence was not 

chal lenged.  I t  is  not  c lear on whose instruct ions Liebenberg 5 

acted,  but  i t  is  safe to infer that  th is came on the instruct ions 

of  Du Toit ,  who was in charge of  operat ions at  Kendal Road, 

and af ter Du Toit  had spent the night  of  the 19 t h  September in 

the Strand. 

 10 

351. The unchal lenged evidence of  Theunissen suggests that 

there was a fa ir ly c lose working re lat ionship between accused 

2 and 5.   And, as Mr Ui js SC,  suggested to h im in cross -

examinat ion in re lat ion to the person who was interested in 

acquir ing the f reezer uni t ,  i t  is  probable that  accused 2 stood 15 

in a posi t ion of  some authori ty over accused number 5.  By th is 

we intend to suggest that  i t  is  probable that  accused number 5 

would defer to accused number 2, who, in any event,  seems to 

us to be a l i t t le  o lder than him.  

 20 

352. The bulk of  the evidence against  accused 5 is to be 

found in the cel l  phone evidence.  L iebenberg also used at 

least  two cel l  numbers:  7652 and 1361.  That demonstrates 

ample communication between him, Van Rensburg and Du Toit ,  

and many cal ls to Theunissen.  Important ly,  we consider,  is the 25 
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fact  that on 7652 Liebenberg had 49 communicat ions with the 

“Wayne” number (5069),  and 91 communicat ions wi th Van 

Rensburg on 1734.  And, in the context  of  those  many 

communicat ions,  we wonder why accused 5 was referred to by 

var ious persons on their  l is ts of  contacts as “Koos Fish” rather 5 

than, for example, “Koos Caterer” or “Koos Kok” ? 

 

353. Be that  as i t  may, the evidence establ ishes that  accused 

5 del ivered quant it ies of  abalone to Brackenfel l  short ly before 

the ra id and, as pointed out above in re lat ion to accused 4,  he 10 

was eager to retr ieve same f rom the f reezer faci l i ty short ly 

before the pol ice ra id there.   His demands that  Theunissen 

re lease the abalone to  h im, are capable of  only one inference:  

that  he exercised contro l  over the abalone, and he is therefore 

l iable for convict ion for contravening Regulat ion 39(1)(a) on 15 

Count 116 in re lat ion to 1  969 units of  f rozen abalone.  This is 

the same number of  uni t s included in the number found to have 

been contro l led by accused 4 at  Brackenfel l .   Accused 5 is 

therefore direct ly impl icated in one predicate of fence.  

 20 

354. However,  I  am of  the view that  the matter does not end 

there.   Earl ier I  referred to the doctr in e of  common purpose, 

and i t  is  appropriate at  th is stage to consider whether the 

State has establ ished any predicate of fences against accused 

2 and 5 on the basis of  a common purpose to commercia l ly 25 
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explo i t  abalone with accused 4.  

 

APPLYING  THE  DOCTRINE  OF  COMMON  PURPOSE TO 

ACCUSED 2, 4 AND 5  

 5 

355. In deal ing with accused 4 we have made f indings which 

establ ish the fo l lowing pattern of  cr iminal conduct on his part .   

First ly,  Chao faci l i tated the provis ion of  f resh,  most ly shucked 

abalone to Du Toit ,  the del ivery whereof  took place in 

c ircumstances of  secrecy.   Secondly,  that  abalone was 10 

processed, f rozen and boxed at Kendal Road under the 

ul t imate supervis ion of  accused 4,  whereaf ter i t  was taken to 

Theunissen’s cold storage faci l i ty (whether at  Mait lan d or 

Brackenfel l )  for storage pr ior to del ivery to V&A.  That del ivery 

was undertaken by Botha, sometimes on his own and 15 

somet imes with the assistance of  one of  the Du Toit  s ib l ings.  

In th is phase of  the operat ion Botha made use of  a Kia LDV, 

probably under the contro l  of  Chao.  

 

356. Third ly,  at  V&A, Af r ica at tended to the paperwork and 20 

other administrat ive dut ies required to p lace the f rozen product 

in a new storage faci l i ty,  and then later to pack it  in to a 

container for purposes of  export .   Chao assumed  responsib i l i ty 

for the expenses incurred by Af r ica, as also the costs re lat ing 

to V&A and transhipment  overseas.  25 
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357. We know f rom Botha’s evidence that  he and the others 

employed at  Kendal Road were al l  paid handsomely for their 

work.   He said that ,  much l ike the members of  a col lect ive, 

each part ic ipant in the operat ion received the same amount of  5 

money every month.   He said he was paid by accused 4 and 

to ld that  the tota l proceeds for the month were divided up 

equal ly by Du Toit  who, h imself ,  a l legedly  took the same 

amount for h imself .   According to Theunissen, accused 4 was 

regarded by him as the person responsib le for the payment of  10 

the storage fees at h is faci l i ty.   What we do not know, is  where 

the money for a l l  of  these payments by Du Toit  came fro m.  At 

f i rst  b lush i t  would seem that  Chao was the most l ikely source 

of  f inance. 

 15 

358. The State urged us to have regard to cel l  phone 

communicat ions between the pr incipal  ro le p layers around the 

t ime of  del iver ies by Rapit rade to V&A.  The dates of  del iv er ies 

can be establ ished f rom the GRVs issued by V&A in respect of  

product stored on behalf  of  Rapit rade.  In most instances the 20 

charges re lat ing to Rapit rade involved more than one del ivery 

and hence more than one GRV.  I t  was suggested by Ms 

Heeramun that  round about the t ime of  each del ivery,  i .e.  a 

day or two before or af ter:  

 25 
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1 Chao could be seen communicat ing with accused 1 and 2 

and Afr ica;  

2 Du Toit  rout inely communicated with accused 2,  Af r ica 

and Theunissen;  

3 Botha could be seen communicat ing with ac cused 4 and 5 

Af r ica;  and 

4 Van Rensburg could be seen communicat ing with Af r ica, 

Du Toit  and Theunissen.  

 

359. Having considered the source documentat ion in Fi les 4 10 

and 5 (as individual ly f lagged by the State),  we make the 

fo l lowing observat ions in re lat ion to just  two of  the counts 

against  these accused:  

 

 A.    Count 41 15 

 

1. On 15 and 25 May 2006 there were two 

del iver ies of  abalone to V&A at 10h58 and 

10h07, respect ively.   The GRVs relevant to these 

del iver ies are Exhibi ts 2.151a and 2.151b.  20 

 

2. The cel l  phone records re levant to the days 

around the f i rst of  these dates show the 

fo l lowing pattern:  

 25 
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a. On 13 May 2006 Mi l ler cal ls Chao twice:   at 

12h47 and 13h54;  

b. On 14 May 2006 Afr ica (on 1874) cal ls Du 

Toit  at  19h47, and Pienaar at 19h50;  

c.  On 15 May 2006 Du Toit  cal ls Theunissen 5 

at  08h50; 

d. Af r ica cal ls Pienaar at  10h50;  

e. While Van Rensburg (on 5069) cal ls Du 

Toit  three t imes at  08h42, 09h55 and 

11h11, and in between Van Rensburg ( then 10 

on 1734) a lso cal ls Chao at  10h54;  

f .  Short ly thereaf ter,  at  11h08, Mi l ler cal ls 

Chao; 

g.  And then at 12h24 Afr ica cal ls Chao;  

h. In the meant ime, a lso on the 15 t h ,  Af r ica 15 

cal ls Botha at  10h45 and 10h48, whi le  

i .  Du Toit  cal ls Botha at  10h37.  

 

3. For the del ivery to V&A on the 25 t h ,  the fo l lowing 

cal ls are noted:  20 

 

a. On 24 May 2006 Van Rensburg (on 5069) 

cal ls Du Toit  (8645) at  11h03;  

b. On 25 May 2006 Afr ica (on 5353) cal ls 

Pienaar at 07h26, and later again at  09h25, 25 
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whi le  

c.  Van Rensburg (on 5069) cal ls Theunissen 

at  08h51;  and 

d. Af r ica (on 0270) cal ls Van Rensburg (on 

5069) at  08h54;  and 5 

e. Then Du Toit  cal ls Botha a t 09h01, and 

Af r ica (on 1874) cal ls Botha twice,  at 

09h32 and 09h48;  

f .  On 26 May 2006 Mi l ler phones Pienaar at 

08h21. 10 

 

B.    Count 42 

 

1. There are two GRVs relevant to th is count 

re lat ing to del iver ies on 5 and 8 June 2006.  15 

(Exhibi ts 2.156a and 2.156b.)  

 

2. For the del ivery on 5 June (which occurred at 

13h16) the fo l lowing cal ls are re levant:  

 20 

a. On 4 June 2006 Pienaar cal ls Afr ica at 

14h09; 

b. On 5 June Du Toit  cal ls Botha f ive t imes:  

06h21, 09h31, 10h43, 14h32 and 15h32;  

c.  Van Rensburg (on 5069) cal ls Af r ica (1874) 25 
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at  09h48 and 13h32, Du Toit  (on 8645) at 

09h49, Chao at  10h17, and Theunissen at 

11h14 af ter Theunissen had cal led him 

earl ier at  10h19;  

d. Chao cal ls Af r ica at  11h10;  and  5 

e. Af r ica (on 1874) cal ls Du Toit  (8645) at 

10h53 and 12h48, and Botha at  12h49;  

f .  On 6 June 2006 Theunissen cal ls Du Toit  at 

11h29;  and 

g.  Af r ica cal ls Pienaar at  11h35;  10 

h. While Van Rensburg (1734) cal ls Chao 

(1789) at  09h53;  and 

i .  Mi l ler cal ls Chao at  13h08.  

 

3. For the del ivery on 8 June 2006 the fo l lowing 15 

cal ls are re levant:  

 

a. On 7 June Afr ica (5353) ca l ls Pienaar at 

11h53 and 14h46;  and 

b. He also phones Du Toit  twice,  at  09h28 and 20 

13h40, whi le  

c.  Af r ica (1874) cal ls Van Rensburg (5069) at 

17h59, who immediately cal ls (on 5069) Du 

Toit  (on 8645) at  18h08.  

d. At  the same t ime Chao (on 1789) cal ls Van 25 
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Rensburg (1734) at  17h59.  

e. On 8 June there is a host  of  cal ls with 

Af r ica (on 1874) cal l ing Du Toit  at 09h28, 

11h41, 12h19 and 12h29.  

f .  Also Af r ica (on 1874) cal led Van Rensburg 5 

(5069) at  10h32 and Pienaar at 13h06, 

af ter Pienaar had cal led him at  12h03;  and  

g.  Van Rensburg (5069) cal led Du Toit  (8645) 

at  13h02, 15h08 and 19h04.  

h. Last ly,  on the 8 t h ,  Du Toit  cal led Botha at 10 

09h15, 11h42, 11h44, 12h08, 12h19, 

12h28, 14h40, 15h09 and 15h17, 

Theunissen at  12h05, who had earl ier 

cal led Botha at 10h42.  

 15 

360. Based on th is analysis,  we see some very interest ing 

patterns.   Van Rensburg usual ly uses his contract phone 

(1734) to cal l  Chao, whi le he uses 5069 to cal l  Afr ica (on 

1874) and Du Toit  (on 8645) – in ef fect ,  three skelm  phones 

ta lk ing to each other.   Further,  we note regular contact 20 

between Van Rensburg,  Af r ica,  Du Toit ,  Botha, Theunissen 

and Chao in the immediate proximity of  del iver ies to V&A on 

behalf  of  Rapit rade.  We know f rom the evidence of  Afr ica,  Du 

Toit  and Botha that  such del iver ies re lated exclusively to 

abalone, and that Chao was the ul t imate benef ic iary of  these 25 
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del iver ies.   And, having regard to accused 4’s evidence, i t  is 

fa ir  to conclude also that Chao part ic ipated, whether d irect ly 

or indirect ly,  in the supply of  the product to Du Toit  for 

processing.  

 5 

361. We have already commented on the fact  that  accused 2 

seemed to enjoy a fa ir ly comfortable l i festyle.   We know, too, 

f rom the cross-examinat ion on behalf  of  Van Rensburg,  that  he 

cla imed to be involved in the local  f ishing industry in 

Hermanus, and that  he also cla imed to t rade lawful ly in 10 

abalone on occasion.   And a month or two before the ra id at  

Brackenfel l ,  accused 2 had made enquir ies about the purchase 

of  a f reezer uni t  which,  whi le i t  may be said to have been 

sui table for f ish products general ly,  would have been ideal for 

the blast  f reezing of  abalone.  The evidence further suggests 15 

that  he was amenable to paying in excess of  R50  000 for that 

equipment.  

 

362. We have already re jected accused 4’s suggest ion that  h is 

extensive communicat ions with number 2 re lated to the 20 

purchase and supply of  securi ty spikes as being not 

reasonably possibly t rue in the circumstances, and we note 

that  Van Rensburg did not  take the witness stand and support 

these cla ims by Du Toit ,  nor d id accused 2 endeavour to 

expla in the reason for the many cal ls made between him and 25 
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the var ious persons referred to above – most important ly 

Af r ica,  whom he (number 2) ostensib ly had no reason to cal l .   

While the records show that  he was in the th ick of  i t  al l ,  Van 

Rensburg sought at  a l l  costs  to d istance himself  f rom the use 

of  the number ending 5069.  We have found that  denial  to be 5 

untenable.  

 

363. There is,  in our v iew, no explanat ion for these cal ls in 

c ircumstances where such an explanat ion is reasonably 

expected.  For instance, aside f rom cal ls to and/or f rom Chao, 10 

Du Toit ,  L iebenberg and Theunissen, what reason did Van 

Rensburg have to speak to Af r ica or accused 3?  And i f  those 

communicat ions were for a legi t imate purpose, why did Van 

Rensburg not take the Court  into h is conf idence?  

 15 

364. In the result  we are dr iven to the conclusion that  the only 

reasonable inference to be drawn f rom al l  of  the prevai l ing 

facts and circumstances is that  the communicat ions which Van 

Rensburg had with these key players in the piece at  the t imes 

of  del iver ies must have re lated to abalone, and in part icular to 20 

accused 4’s processing faci l i ty at  Kendal Road.  

 

365. There is, however,  an important aspect of  Botha’s 

evidence which is re levant here,  too.   In examinat ion in chief  

Botha was asked about the involvem ent of  accused 2 in 25 
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re lat ion to Du Toit ’s operat ion at  Kendal Road.  The fo l lowing 

appears at page 578 of  the t ranscr ipt ,  where the witness was 

being led by Ms Greyl ing in re lat ion to the acquisi t ion of  metal 

pans, c leaning mater ia ls and packing boxes used  at Kendal 

Road: 5 

 

"Het u ooi t  geweet wie d ie geld verskaf het  om al  h ierdie 

goed te koop?  ---   Ek het n ie geweet n ie,  maar ek het 

gehoor daarvan, ja.  

Wie het v ir  u gesê?  ---   Die eerste een wat my verte l 10 

het,  was Michel le,  en toe oom Tony.  

Nou verte l  v i r  ons wat oom Tony vir  u verte l het?  ---   Dat 

die geld van Wil l ie kom.”   (Emphasis added.)  

 

366. That evidence was never chal lenged by Mr Ui js SC, 15 

during the cross-examinat ion of  Botha, and given that  he 

represented both accused 2 and 4, he would have been  in a 

posi t ion to take instruct ions f rom both men in re lat ion to the 

veraci ty of  th is very mater ia l  p iece of  evidence.  The State was 

therefore ent i t led to accept that  th is point  was not in issue, 20 

and i t  d id not  need to adduce any further evidence to estab l ish 

that  accused 2 was the f inancier.   As we have said,  Du Toit ’s 

c la im that  he knew nothing of  accused 2,  other than in the 

context  of  the supply of  spikes,  is not  worthy of  ser ious 

considerat ion and fa l ls to be re jected as fa lse.  25 
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367. Snyman, at  256 et seq ,  has a detai led discussion of  the 

doctr ine of  common purpose.  Whi le not ing that the doctr ine 

has not been l imited to consequence cr imes (the learned 

author c i tes cases involv ing the unlawful  possession of  5 

f i rearms),  he expla ins,  with reference to a c onsequence cr ime 

such as murder,  that  the doctr ine of  common purpose has been 

accepted and regular ly employed in our law to ease the burden 

of  proof  on the State in cr iminal matters.  

 10 

" In order inter a l ia  to overcome di f f icul t ies re lat ing to 

causat ion as expla ined.. . . .above, the courts apply a 

specia l  doctr ine, cal led the common purpose doctr ine, to 

faci l i tate the convict ion for murder of  each separate 

member of  the group.  The essence of  the doctr ine is that 15 

i f  two or more people,  having a common purpose t o 

commit  a cr ime, act  together in order to achieve that 

purpose, the conduct of  each of  them in the execut ion of 

that  purpose is imputed to the others.  

The doctr ine is couched in general terms and therefore 20 

not conf ined to one type of  cr ime only.   However,  the 

best-known appl icat ion of  the doctr ine – at  least  in our 

reported case law – is to be found with in the context of 

the cr ime of  murder.   The discussion of  the doctr ine 

which fo l lows, wi l l ,  for the sake of  s impl ic i ty,  therefore  be 25 



/MJ / . . .  

l imited to i ts appl ica t ion to the cr ime of  murder.  

The crucia l requirement is that  the persons must a l l  have 

the intent ion to murder and to assist  one another in 

commit t ing the murder.   Once that  is proved, the act  of  X,  

who actual ly shot and ki l led Y, is imputed to Z,  who was 5 

a party to the common purpose and act ively associated 

himself  wi th i ts execut ion, even though a causal 

re lat ionship  between his (Z ’s) act  and Y’s death cannot 

readi ly be proved.  X ’s act  is  then regarded as also that 

of  Z. 10 

I t  is  not  unjust  to impute X’s ac t  which caused the death, 

to Z.   By engaging in conduct in which he cooperates 

with X’s cr iminal act ,  Z forfe i ts h is r ight  to c la im that  the 

law should not  impute to h im another ’s unlawful  act.   He 

signi f ies through his conduct that the other person’s ( i .e .  15 

X’s) act  is a lso his.  

The basis of the doctr ine used to be the idea that  each 

member of  the plot  or conspiracy gave the other an 

impl ied mandate to execute the unlawful cr iminal act ,  and 

accordingly the l iabi l i ty of  those part ic ipants in the 20 

common purpose who did not  inf l ic t  the fata l  b low 

depended on the quest ion of  whether the unlawful 

cr iminal resul t  fe l l  wi th in the mandate.”  

 

368. Applying that  analogy to the present case, we f ind the 25 
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fo l lowing scenario.  Accused 4 is act ively involved in the ser ia l  

contravent ion of  Regulat ion 39(1)(a) by unlawful ly possessing 

or contro l l ing abalone for commercia l  purposes, and he does 

so without the requisi te permit .   His contro l  runs f rom the t ime 

of  acquisi t ion of  the abalone through the processing thereof  to 5 

the del ivery of  boxes of  f rozen abalone to V&A.  That is akin to 

“X ’s  cr iminal act”  descr ibed by Professor Snyman above.  

Accused 2’s cooperat ion in those cr iminal acts is to be inferred 

f rom his communicat ion with the main ro le p layers (Du Toit ,  

Chao, Af r ica and Botha) at the cr i t ical  t ime of  del ivery of  the 10 

product to V&A.  And so,  accused 4’s cr iminal i ty is imputed to 

accused 2 through the doctr ine of  common purpose.  

 

369. Further,  Botha’s evidence provides the obvious reason 

for the f requency of  communicat ion between accused 4 and the 15 

main actors involved in the enterpr ise,  and i t  is  reasonable to 

conclude, in the circumstances, that  Van Rensburg had a 

common purpose with accused 4 in re lat ion to the running of  

the FPE at  Kendal Road in furtherance of  the ent erpr ise’s 

object ive,  which was the commercia l  explo i tat ion of  abalone.  20 

 

370. The f requency of  cal ls around the t ime of  Rapit rade 

del iver ies to V&A in re lat ion to Counts 41 and 42, in our view, 

certa in ly br ings accused 2 with in the purview of  the 

contravent ion of  Regulat ion 39(1)(a) through the appl icat ion of  25 
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the doctr ine of  common purpose, but  h is cr iminal l iabi l i ty is not 

l imited to just  those two counts which we have examined in 

detai l .   In l ight  of  a s imi lar pat tern of  conduct in re lat ion to the 

other de l iver ies on behalf  of  Rapit rade to V&A, Van Rensburg 

is further impl icated in the counts re levant to those del iver ies 5 

through the appl icat ion of  the doctr ine of  common purpose.  

Simi lar ly,  h is f inancia l  support  for accused 4’s operat ion at 

Kendal Road renders him l iable, through the doctr ine of  

common purpose, for convict ion in regard to Count 114, that  is 

the unlawful  operat ion of  the FPE at  those premises.  10 

 

371. As regards accused 5’s involvement in th is common 

purpose, there is a h igh incidence of  cal ls between him and 

Theunissen in September 2006.  We know, too,  f rom the 

evidence of  Botha and Theunissen that  th is coincides with the 15 

t ime during which accused number 5 was regular ly seen at 

Brackenfel l  del iver ing abalone.  But L iebenberg’s phone 

records do not show any part icular pat tern,  other than a 

reasonable number of  cal ls to Van Rensburg and a few to Du 

Toit .  20 

 

372. Also,  we have observed f rom the cell  phone towers that  

accused number 5 was of ten in Gauteng and in other parts of  

the Southern Cape Peninsula,  such as Grassy Park and 

Plumstead.  These are not  areas of ten f requented by Van 25 



/MJ / . . .  

Rensburg or Du Toit  i f  one has regard to the towers through 

which their  cel l  phone numbers were routed.  There is a h igh 

level  of  suspic ion about just what accused 5 was d oing in the 

operat ion,  but  i t  seems to us that he was more al igned to 

accused 2 than to accused 4,  as the f reezer enquir ies f rom 5 

Theunissen suggest.   Also,  he was a regular del iverer at 

Brackenfel l  in  September 2006, but  not  on behalf  of  Du Toit .   

This te l ls us that accused number 5 ’s abalone came f rom 

another processing enterpr ise.  

 10 

373. While i t  is  obvious that  he was del iver ing abalone that 

was ul t imately being exported by Rapit rade, what we do not 

know, is exact ly when accused 5 began part ic ipat ing in t he 

keeping of  abalone for commercia l  purposes on behalf  of  that 

ent i ty.   We cannot say,  as we can in the case of  number 2,  that 15 

Liebenberg was part  of  the scheme f rom the outset .   I f  he is to 

be drawn in through the doctr ine of  common purpose, he is 

more l ikely to resort  under the “ jo in ing in” category of  

part ic ipants contemplated in Mgedezi .  

 20 

374. That s i tuat ion br ings a f resh inquiry of  i ts own.  Has the 

State establ ished the mens rea  of  accused 5 in re lat ion to 

number 4 ’s act ivi t ies?  Did he know that  th e abalone he was 

stor ing was for the operat ion being run by Du Toit  (and by 

impl icat ion Chao), and has the State shown that  he knew the 25 



/MJ / . . .  

extent  of  that operat ion?  We bel ieve that  i t  has fa i led to do 

so.   In th is regard there was evidence which i t  might hav e 

adduced f rom Afr ica,  Botha and Theunissen in re lat ion to the 

cel l  phone records,  which i t  fa i led to do.   In the result ,  whi le 

the case for common purpose might have been establ ished 5 

against  L iebenberg i f  th is were a c ivi l  matter,  we are not 

sat isf ied that  th is has been shown beyond reasonable doubt . 

 

ACCUSED 6 – RODNEY ONKRUID  

 10 

375. The State witnesses who impl icate accused 6 are Zoli le 

Machaba, Adam Wildschut t ,  Af r ica and Inspector Carstens, 

who took his warning statement,  Exhibi t  PP.  There are no cel l  

phone records in respect of  Onkruid.  

 15 

376. Machaba, then a pol ice of f icer stat ioned at  Bel lvi l le 

South,  test i f ied that  he part ic ipated in the ra id at  Hercules 

Street  and that  he arrested several  persons there,  one of  

whom was Onkruid.   However,  Machaba did  not say where on 

the yard he apprehended accused 6.   He accordingly d id not 20 

l ink Onkruid d irect ly to e i ther the f resh abalone lying under the 

lean-to or in the f reezers,  or any of  the abalone -processing 

paraphernal ia lying around on the yard.  

 

377. We have reviewed photographs 27 to 48 in Exhibi t  C and 25 
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can see f rom them that  i t  is  a s izable,  ramshackle yard f i l led 

with a var iety of  i tems f rom rusty,  o ld lorr ies and pi les of  

f i rewood to bags of  sal t  and abalone in deep -f reezers.   In the 

circumstances, i t  is  important  to know exact ly where accused 6 

was apprehended to establ ish whether i t  can be said beyond 5 

reasonable doubt  that he was in possession of  abalone, or 

part ic ipat ing in the act ivi t ies of  the FPE that  was being 

conducted there.   The evidence of  the arrest ing of f icer does 

not assist  us in any way in resolving th is issue.  

 10 

378. As I  have said earl ier,  Adam Wildschut t  test i f ied that  on 

one occasion accused 3 asked him to del iver some sal t  to a 

farm near Stanford.   He was accompanied on th is t r ip by 

accused 6,  who presumably helped of f load the sal t .   That 

evidence was not chal lenged.  15 

 

379. Af r ica to ld the Court  that  he met accused 6 at an 

engineering works belonging to Johan Kl oosman in Mait land 

when he went to col lect  a batch of  metal  t rays that  were use d 

to f reeze the abalone.  Af r ica also to ld the Court  that he saw 20 

accused 6 at  V&A on one occasion when a vehic le belonging to 

number 3 was being of f loaded with cargo for Syroun.  From 

th is he drew the conclusion that  Onkruid was one of  “Gavin’s 

guys”.   Mr Banderker exposed some doubt regarding the 

al leged t ime of  th is del ivery when he demonstrated to Af r ica in 25 
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cross-examinat ion that  accused 6 was in custody at  the t ime, 

having been arrested at  Hercules Street .  

 

380. We are sat isf ied that  there is suf f ic ient  evidence to l ink 

accused 6 to accused 3,  and that he probably was one of  5 

“Gavin’s guys”.   However,  that  f inding is not  suf f ic ient  to l ink 

accused 6 to the abalone found at  Hercules Street:   h is mere 

membership of  that  number is not  suf f ic ient  to at t ract  c r iminal 

l iabi l i ty for possession of  abalone in the circumstances. 

 10 

381. In h is witness statement taken by Inspector Carstens, 

Onkruid c la imed that  he had vis i ted the yard that  day to see 

one Derek W ildschut t  (apparent ly a re lat ive of  number 3 and 

one of  those also arrested at  Hercules Street) to col lect  wood 

f rom him, and that he was not near the abalone when arrested, 15 

but s i t t ing near a f i re.   I t  was June, i t  was probably cold,  and 

on the strength of  the facts to hand we cannot say that  that 

explanat ion fa l ls to be re jected as not being reasonably 

possib ly t rue in the circumstances.  I t  fo l lows that  the State 

has fa i led to establ ish the commission of  any predicate of fence 20 

on the part  of  accused 6.  

 

ACCUSED 8 – DESMOND DAVID PIENAAR  

 

382. The witnesses who refer to Pienaar are Af r ica,  Potgieter 25 
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and Mi l ler,  whi le the accused test i f ied in h is own defence.  As 

we have already said,  i t  is  common cause that  in 2005 to 2006 

Pienaar was employed at  V&A as a cold store supervisor.   His 

immediate superior was accused 9, Gregory Abrahams, who 

was the manager of  the cold store.   Pienaar’s work embraced a 5 

number of  funct ions,  but for the purposes of  th is case i t  wi l l  

suf f ice to refer to just  the fo l lowing.  

 

383. Al l  products which were brought in for storage at  V&A 

passed through the supervis ion of  accused 8.   He was 10 

responsib le for booking the product in and issuing a GRV and 

seeing to i t  that  the product was removed f rom the loading bay 

and safely stored at  i ts designated place in the cold room.  

L ike Af r ica,  Pienaar had  worked in the industry for many years, 

and both were in agreement  with the standard operat ing 15 

pract ices appl icable at  V&A in 2006.  So, for instance, a l l  

products had to be f rozen in advance to a temperature not  less 

than minus 12 degrees Celsius,  as we recal l .   I f  i t  was warmer 

than that ,  i t  would be turned away or sent to a b last  f reezer, 

which would at t ract  an addit ional cost  for the cl ient .  20 

 

384. Pienaar expla ins that  V&A made use of  a computer ised 

storage system which automat ical ly a l located a predete rmined 

place in the cold room where the product was to be kept.   This 

locat ion was not f ixed by human hand, and once the computer 25 
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had al located a space the product (which was required to be 

pal let ised and covered in p last ic wrap) would be taken there by 

forkl i f t .   When the product was required to be removed f rom 

the cold room, i t  was easi ly located through the computer 

system and was retr ieved by forkl i f t  before being loaded into a 5 

container or t ransported elsewhere.  

 

385. Af r ica test i f ied that  when he beca me involved with 

Chao’s business he was to ld that accused 8 and 9 were 

already “on board” or in the know, as i t  were.   He was to ld by 10 

Chao that their  funct ion was to ensure “safe passage” whi le  

the product was in the warehouse.  For th is,  Chao al legedly 

to ld Af r ica,  they were to be paid a f ixed amount per container.   

Af r ica said that Mi l ler,  and later he,  at tended to these 

payments,  which were of  the order of  R10  000 per person per 15 

container.   Pienaar d isputed such payments,  and Abrahams’s 

case, through the cross-examinat ion by Mr Fransch, was that 

he did,  too.   However,  both men admitted receiving money 

f rom Afr ica for so -cal led “spotter 's fees”.  

 20 

386. Pienaar c la imed that  due to the computer ised nature of  

the storage system, he did not  have ef fect ive contr o l  of  the 

abalone once i t  was stored in the cold room.  He suggested 

that  the fact  that  he did not  a l locate the exact  p lace where the 

abalone was to be stored, impl ied that  he could not  contro l  i ts 25 
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locat ion.  

 

387. We th ink that  that  argument misses the poi nt .   The 

supervisor had access to the computer ised system at  a l l  

mater ia l  t imes.  By feeding in a customer name or a locat ion 5 

code and pressing a button the cold storage supervisor could 

immediately have access to the contraband product.   And, i f  i t  

ever became necessary to preclude the product f rom being 

detected by ei ther a superior at  V&A or the law enforcement 

authori t ies,  the product could be shie lded or moved by him to 10 

another p lace in the cold store.  

 

388. Important ly,  too,  i f  the supervisor was awar e of  the 

i l legal nature of  the contents of  a pal let  stored in the cold 

room, he was no doubt duty -bound to inform the owners of  the 15 

business (or at least  h is manager) thereof,  lest  the business 

be held accountable for i l legal possession.   By agreeing to 

maintain h is s i lence in th is regard for a fee, the supervisor 

most certa in ly guaranteed “safe passage” of  the abalone 

through the ref r igerat ion process.   In the circumstances, we 20 

are sat isf ied that  accused 8 exercised the requisi te degree of  

“keeping or cont ro l l ing”  as contemplated in Regulat ion 

39(1)(a),  and that the State has establ ished his actus reus  in  

that  regard.  

 25 
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389. The quest ion that  then fo l lows, is whether the State has 

succeeded in establ ishing the requisi te mens rea  (or cr iminal 

intent)  on the part  of  Pienaar.   Centra l  to th is inquiry is 

whether the State has proved beyond reasonable doubt  

whether accused 8 had knowledge of  the content of  the 5 

cartons stored on behalf  of  Rapit rade and Syroun.  There are 

var ious considerat ions at  p lay here viz whether Af r ica is to be 

bel ieved when he says that  Pienaar was in the know f rom the 

outset ;   whether he is further to be bel ieved regarding the 

payment of  commission (as opposed to spotter 's fees) to 10 

Pienaar,  and whether the meet ing with Af r ica and Chao at 

Grand West Casino went as Af r ica cla imed or as Pienaar said 

i t  d id.  

 

390. According to Af r ica,  Mi l ler and Pienaar,  the payment of  a 15 

spotter 's fee is commonplace in the wholesale f ish market.   I t  

is  fundamental ly based on knowledge of  what stock is  

avai lable on the one hand and who is looking to buy on the 

other hand.  In that  s i tuat ion the “spotter”  is paid a smal l 

commission by ei ther the sel ler or the purchaser,  (and if  he is 20 

lucky,  by both),  for br inging the sel ler and the purchaser 

together.  

 

391. Pienaar expla ined that  th is pract ice,  whi le r i fe,  is not  one 

which his  employer would have sanct ioned, and he insinuated 25 
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that  h is erstwhi le boss,  Mr Fernandes, would not  have taken 

kindly to d iscovering that  he was involved in the pract ice.   For 

th is reason, said Pienaar (and Afr ica conf i rmed),  payments 

were customari ly made in cash placed in p la in envelopes and 

del ivered outside of  the workplace, usual ly at  h is o r Af r ica’s 5 

home. 

 

392. Pienaar said that  he and Mi l ler were old acquaintances.  

Indeed, through another  strange twist  of  fate,  Pienaar said,  he 

got to know Brink and Smal when he, too,  was put through his 10 

paces by Mi l ler at  the False Bay Diving School.   Be that  as i t  

may, Pienaar said that  when Mi l ler became involved with 

Rapit rade in about 2003, he was paid spotter 's fees by Mi l ler  

f rom t ime to t ime.  That was not only in re lat ion to p i lchards, 

but  a lso r ibbon f ish and jacopever.   Accused 8 said that  these 15 

payments by Mi l ler came to an end when FTE went out  of  

business,  but ,  he added, in 2005 and 2006 Afr ic a continued to 

pay him spott ing fees when he ran short  of  p i lchards.  

 

393. In i t ia l ly,  Pienaar spoke of  Af r ica with a degree of  20 

admirat ion.   He described his own personal l i fe,  growing up in 

the rough, working-class neighbourhood of  Manenberg on the 

Cape Flats and his eventual abi l i ty to hold down a good job in 

a tough industry,  dominated by white men, much l ike that  of  

Af r ica.   Pienaar said he was most impressed when he saw that 25 
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Af r ica was in charge of  h is own company and that  he t reated 

those who assisted him at  the cold store most benevolent ly.   

However,  said Pienaar,  having heard Af r ica’s evidence and the 

profound untruths about which he test i f ied,  he had lost  a l l  

respect for the man he cast igated as a shameless l iar.  5 

 

394. I t  is  necessary to comment br ie f ly on accused 8 as a 

witness.   He came across as a wel l -spoken, conf ident person 

who was proud of  what he had achieved (and, we would say, 

r ight fu l ly so),  and devastated by the consequences of  being 10 

impl icated in th is matter.   He said that  i t  had cost  h im  dearly.   

Among the many witnesses that  we heard in th is case, 

Desmond Pienaar stands out as one of  the best .  In h is 

evidence he compared the Af r ica that  he knew with the Af r ica 

that he saw in the witness box,  and spoke of  “chalk and 15 

cheese”.   We would say the same about Pienaar when 

compared to Af r ica as a witness.   He gave evidence in a c lear 

and forthr ight  manner,  and we are not  aware of  any mater ia l 

contradict ions,  whether internal  or external,  in h is evidence.  

 20 

395. Pienaar said that he had no knowledge of  a box of  

abalone burst ing open at  V&A in late 2004 which led to the 

move to Sea Freeze.  Af r ica’s version on that  score was in any 

event garbled and hard to fo l low, and we are unable to re ject 

Pienaar’s version on th is aspect as not  being reasonably t rue 25 
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in  the circumstances. 

 

396. Af r ica test i f ied that  on one occasion at  V&A a box was 

del ivered (we th ink i t  was on behalf  of  Syroun) which 

contained part ly f rozen contents and f rom which sl ime was 5 

al legedly leaking.   He said that  the employees at  V&A re fused 

to accept i t  as i t  was not properly f rozen, and so he cal led 

Chao to inform him thereof .   Af r ica said that  Chao to ld h im to 

speak to Pienaar and that  the latter would make a plan,  which 

he did.  10 

 

397. Pienaar denied the incident and, in any event,  poi nted 

out that  not  only d id company pol icy prohib i t  the receipt  of  

such product,  but  that  i t  would have to have been placed in a 

b last  f reezer to br ing the temperature down to the requisi te 15 

level .   This d id not happen.  Once again,  in the absence of  any 

evidence to support  Af r ica’s c la im (for instance an erstwhi le 

employee at  V&A who had f i rst -hand knowledge of  the 

incident),  we are not  prepared to f ind that  Pienaar is to be 

disbel ieved on th is point.  20 

 

398. In re lat ion to the payment of  spotter 's fees in 200 6, there 

is no dispute between Afr ica and Pienaar as to the exchange 

of  money.  Whi le Af r ica cla ims that the payments were made 

pursuant to Chao’s instruct ion to keep those responsib le for 25 
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“safe passage” on their  s ide,  we cannot ignore the fact  that 

Af r ica was struggl ing to f ind suppl ies of  p i lchards in 2006 and 

would most certa in ly have benef i ted f rom the assistance of  a 

spotter.   There is accordingly nothing inherent ly improbable in 

Pienaar’s version on th is score.  5 

 

399. Af r ica test i f ied that  a month or t wo before the V&A raid 

he,  Pienaar and Chao dined together at  a f ish restaurant at  the 

Grand West Casino.   He said that  at  the meet ing Pienaar 

caut ioned Chao to s low down his suppl ies of  abalone and went 10 

on to point  out that  Pienaar had said that there was  a shortage 

of  10kg packs of  pi lchards in the industry,  that  5kg boxes were 

being used, and that  people were suspic ious of  the fact  that 

Rapit rade and Syroun had managed to access 10 kg boxes of  

“Bait ” .  15 

 

400. Pienaar’s version of  that meet ing is that  Af r ica  had 

picked him up at  his home in Keni lworth and dr iven through to 

the casino for a meal.   Whi le there,  he said,  Chao pi tched up 

unexpectedly and jo ined them.  Nothing of  any great moment 20 

was discussed, said Pienaar.   Whi le i t  is  t rue that  some of  the 

photographs taken during the V&A raid show the presence of  

5kg boxes of  p i lchards covering the boxes of  “Bait ” ,  Pienaar 

test i f ied that  there was no shortage in the marketplace at  that 

t ime, thereby implying that  the use of  5kg boxes was purely 25 
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fortu i tous.  

 

401. The State d id not  seek to lead evidence in rebutta l  as to 

the state of  the market then.  Further,  we bel ieve that  th is is 

one of  those instances where the evidence of  Chao may have 5 

led to the Court  taking a di f ferent  view on the evidence.  In the 

circumstances, we are unable to reject  Pienaar’s version on 

th is issue as not being reasonably possib ly t rue .  

 

402. There is,  however,  one aspect of  Pienaar’s evidence 10 

which causes us concern.  He to ld the Court  that  at  the t ime he 

had two cel l  phone numbers (8920 and 9138) which were used 

interchangeably.   In some circumstances, he said,  one phone’s 

bat tery might run f lat ,  and then he would put  i t  on charge whi le 

using the other phone.  Pienaar said that  one phone belonged 15 

to V&A and the other was his,  and that  i n respect of  the latter 

he was compensated by his employer for h is work -re lated 

cal ls.  

 

403. In a thorough and probing cross-examinat ion Ms Van der 20 

Merwe showed a high f requency of  cal ls between Afr ica and 

Pienaar in the six-month period pr ior to the V&A raid.  These 

cal ls appeared to be,  on average, at  the rate of  two to three 

per week, and of ten coincided with del iver ies of  abalone by 

ei ther Rapit rade or Syroun.  Signi f icant ly,  one sees no 25 
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communicat ions between Chao and Pienaar,  but  there are a 

few cal ls  between him and Mi l ler.   We can f ind nothing 

untoward in e i ther the f requency of  the cal ls or the part ies to 

whom Pienaar spoke.  Af ter a l l ,  he would have had to speak to 

Af r ica in re lat ion to del iver ies to V&A.  5 

 

404. Ms Van der Merwe concentrated on a number of  cal ls 

made immediately af ter the ra id,  which are useful ly depicted in 

l inear form in Exhibi t  4.2 which was drawn up by Brink.   This 

document shows, at  around 06h50 of  the morning of  the ra id, a 10 

cal l  f rom accused 9 to number 8 and thereafter a cal l  by 

number 8 to number 1.   Mi l ler can then be seen communicat ing 

with Chao on two occasions in short  succession.   Later in the 

morning and early af ternoon of  19 September Chao cal led 

Pienaar on a couple of  occasions,  some of  these cal ls being of  15 

several  minutes’  durat ion,  and there were a number of  cal ls 

f rom Afr ica to Pienaar that  day,  some of  them wel l  in to the 

night .  

 

405. When pressed for an explanat ion in the witness box by 20 

the prosecutor,  accused 8 expla ined that he had been 

contacted at  home by accused 9 and to ld that  abalone had 

been found amongst Af r ica’s products.   Pienaar was requested 

to come to work immediately,  and he said that whi le he was on 

his way he received a further cal l  f rom Abrahams who to ld h im 25 
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that Af r ica (of  whom Abrahams was said to  have been 

suspic ious and uncompl imentary) had asked him to cal l  Mi l ler  

and te l l  h im what had happened.  

 

406. Pienaar said that  he did so as a favour to two old f r iends 5 

in the industry.   The quest ion that  immediately spr ings to mind 

is why Af r ica would wan t to inform Mil ler of  the si tuat ion if  

Mi l ler was not involved in any way.  But that  conundrum need 

not be resolved now.  I f  the purpose was ul t imately to inform 

Chao, one would have expected that  i f  Pienaar had been in 10 

cahoots with h im, he would have cal l ed Chao immediately 

h imself .   He did not  do so,  and his explanat ion for cal l ing 

Mi l ler cannot be faul ted.  

 

407. The cal ls f rom Chao to Pienaar later dur ing the day were 15 

al l  incoming cal ls,  one such cal l  being of  about seven minutes.  

Pienaar said that in i t ia l ly Chao was looking for Afr ica and 

asked to speak to h im.  He to ld Chao that  Af r ica was busy with  

the pol ice,  but  Chao was persistent  and cal led again not  long 

thereafter, want ing to know what was going on.  Pienaar says 20 

he expla ined to Chao that abalone had been found amongst 

Af r ica’s products in the cold store and that  the pol ice were 

busy invest igat ing.   Pienaar’s abi l i ty to properly expla in these 

communicat ions with Chao was r ight fu l ly cr i t ic ised by the 

State. 25 
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408. In argument Mr Fransch pointed out  that  most of  the cal ls 

were in one direct ion – f rom Chao to Pienaar – and he 

suggested that  th is was consistent  with Pienaar’s version and 

not consistent  with the version of  one who would have been 5 

expected to cal l  h is boss the moment t rouble ensued, thus  

dispel l ing the not ion of  “safe passage”.   In addit ion counsel 

pointed to Pienaar’s evidence that  Chao spoke with a heavy 

Chinese accent which was di f f icul t  to fo l low on occasion,  that 

he may have had to repeat h imself  to be understood, and that 10 

Pienaar was taking cal ls whi le he was on the factory f loor,  and 

that  th is may also have accounted for the protract ion of  such 

cal ls.  

 

409. Then the State tackled Pienaar on a number of  cal ls 15 

between him and Afr ica on 21 and 22 September 2006.  This is 

af ter Af r ica had been re leased f rom custody and granted bai l  

on the basis that  he would be assist ing the pol ice as a 

possib le sect ion 204 witness,  and immediately pr ior to 

Pienaar’s arrest  on the af ternoon of  Fr iday,  the 22 n d .   Those 20 

cal ls were long, in  both direct ions,  and in some instances late 

at  n ight .  

 

410. Pienaar was persistent ly unable to give any explanat ion 

as to what the topic of  conversat ion may have been, c la iming 25 
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that i t  happened long ago and that  h is memory had lef t  h im in 

the lurch.   Of  course,  that  is a fa ir  answer,  but  surely he must 

have had some recol lect ion of  what the topic of  d iscussion 

was.  Af ter a l l ,  the earl ier rat ionale for their  communicat ions 

(arranging del iver ies of  abalone or the packing of  containers) 5 

fe l l  away with the ra id on the 19 t h  September.   We regret  to 

say that  dur ing that  part  of  h is cross-examinat ion Pienaar was 

far less convincing than before.  

 

411. When we evaluate accused 8’s evidence we must 10 

approach i t  on the basis of  the dictum  of  Watermeyer ,  AJA, in 

R v Dif ford  1937 AD 370 at  373: 

" I t  is  equal ly c lear that  no onus rests on the accused to 

convince the Court  of  the t ruth of any explanat ion he 

gives.   I f  he gives an explanat ion,  even i f  that 15 

explanat ion be improbable,  the Court  is not  ent i t led to 

convict  unless i t  is sat isf ied  not  only that  the explanat ion 

is improbable,  but  that  beyond any reasonable doubt i t  is  

fa lse.   I f  there is any reasonable possib i l i ty of  h is 

explanat ion being t rue, then he is ent i t led to h is 20 

acquit ta l . ”  

 

412. When reviewing the evidence of  accused 8 in the context  

of  a l l  the other evidence before the Court ,  we are bound to say 

that  we cannot hold that  h is vers ion is fa lse beyond any 25 
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reasonable doubt.  The lat ter part of  h is test imony under 

cross-examinat ion certa in ly has blemishes, but  the suspic ions 

which these engender,  are not  suf f ic ient  to persuade us that 

the mens reas  of  Desmond Pienaar has been establ ished 

beyond reasonable doubt .   In the circumstances, we cannot 5 

f ind that the State has proven any predicate of fences against  

accused 8.  

 

ACCUSED 9 – GREGORY ABRAHAMS  

 10 

413. The evidence which impl icates accused 9 is l imited, 

Af r ica being the only witness who referred to h im, and then 

only in respect of  the receipt of  commissions f rom Chao for 

guaranteeing “safe passage” of  the abalone through V&A.  In 

considering the veraci ty of  those al legat ions we are obl iged to 15 

bear in mind that  Abrahams did not  enter the witness box and 

take the Court into h is conf idence.  Those al legat ions are 

therefore unchal lenged by accused 9.  

 

414. We have the evidence of  accused 8 as to the basis of  20 

payments made to h im on behalf  of  Chao.  We know, too,  f rom 

Pienaar’s unchal lenged evidence that  Abrahams funct ioned at 

a d if ferent  level  at  the V&A cold storage business – both 

departmental ly in the company, and physical ly on the 

premises.   Abrahams was the manager of  the three supervisors 25 
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(which included Pienaar) who were on the factory f loor,  whi le 

he occupied an of f ice on the upper level  of  the bui ld ing.   On a 

day-to-day basis he had far less to do with the publ ic 

del iver ing and col lect ing product than number 8 and the lower -

level  employees.  5 

 

415. In cross-examinat ion Pienaar said that  he did not  know 

for a fact  whether Abrahams ever received spotter 's fees, 

a l though he suspected that he might have.  Assuming that  th is 

was so,  we have found that number 8 ’s evidence on the causa  10 

for the receipt  of  money emanat ing f rom Chao could not  be 

re jected as fa lse.  We are bound to apply th is reasoning to 

accused 9,  even though he has not test i f ied,  on the basis that 

i t  is  not  l ikely that  money would have been advanced to 

Abrahams on any ground dif ferent  to that  on which i t  was to 15 

Pienaar.   We are not  prepared to accept the uncorroborated 

evidence of  Af r ica on th is point .  

 

416. In the result  we are unable to f ind beyond reasonable 

doubt  that the State has establ ished that  accused 9 has 20 

commit ted any predicate of fence.  

 

THE IMPLICATIONS OF THE FINDINGS ON THE PREDICATE 

OFFENCES IN THE APPLICATION OF POCA  

 25 
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417. We now turn to the POCA charges.  As we demonstrated 

at  the outset ,  once the State has conclusively establ ished the 

commission of  two or more predicate of fences on the part  of  an 

accused i t  is  ent i t led to ask the Court  to f ind that  such 

accused has part ic ipated in a pattern of  racketeering act ivi ty in 5 

the enterpr ise.   To repeat the dictum  in  De Vries in the SCA: 

 

" In order to secure a convict ion under s2(1)(e) of  POCA 

the State must do more than merely prove the underly ing 

predicate of fences.  I t  must a lso demonstrate the 10 

accused’s associat ion with an enterpr ise and a 

part ic ipatory l ink between the accused and the 

enterpr ise’s af fa irs by way of  a pat tern of  racketeering 

act iv i ty. ”  

 15 

Once again,  we wi l l  deal with the accused individual ly as we 

apply the provis ions of  POCA, and in part icular s2(1)(e) 

thereof.  

 

ACCUSED 1  20 

 

418. In our f inding in respect of  the predicate of fences we 

held that  accused 1 is l iable for convict ion as an accompl ice 

for the contravention of  Regulat ion 39(1)(a).   Our f inding in 

that  regard covers the period in 2005 when pi lchards were 25 
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suppl ied to Rapit rade by Pesca at Sea Fr eeze.  As stated 

earl ier,  we are sat isf ied that  Mi l ler knew of  the existence of  

the unlawful  enterpr ise being conducted by Chao, and wi l l ingly 

part ic ipated therein during 2005.  

 5 

419. What of  2006?  The cel l  phone records show that Mi l ler 

was in regular communicat ion with,  in ter a l ia ,  Af r ica and Chao 

during 2006.  At  that  stage, said Mi l ler,  he had embarked upon 

a new venture:   the insta l lat ion of  a f ish -processing faci l i ty at 

Humansdorp in the Eastern Cape.  This,  he said,  necessi tated 10 

him travel l ing to the  Eastern Cape regular ly dur ing that  per iod.  

 

420. When asked to expla in the necessi ty for these 

communicat ions with Chao (who would have had no interest  in 

the Humansdorp project) ,  Mi l ler suggested that  he and Chao 15 

had other ongoing business interests,  in ter a l ia  the market ing 

of  e lectr ic scooters and electr ic pumps for water features.   The 

f i rst  t ime the Court  heard of  these was when Mi l ler test i f ied.  

No ment ion had been made thereof  in the cross-examinat ion of  

any witnesses who may have been able to comm ent about the 20 

veraci ty of  the al legat ions,  for example Af r ica,  who seemed to 

be in the know about most th ings.  

 

421. We are of  the view that  th is explanat ion must be viewed 

with c ircumspect ion,  because the very reason that  Mi l ler 25 
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appl ied to reopen his case  was to seek to of fer an innocent 

explanat ion for h is cel l  phone communicat ions which the State 

had heavi ly cr i t ic ised in i ts in i t ia l  argument.  

 

422. In re lat ion to the number of  cal ls made between Mi l ler on 5 

1666 and Afr ica during 2006, Mi l ler was in a b i t  of  a spot.   I t  

was common cause that  he had stopped supplying pi lchards to 

Af r ica at  the end of  2005 when, according to Af r ica,  Chao had 

worked Mi l ler out  of  the business,  c la iming that he was 

dissat isf ied with the qual i ty of  the pi lchards suppl ied.   On t he 10 

face of  i t ,  therefore ,  there was no reason for the two old 

acquaintances to be ta lk ing to each other any longer.  

 

423. However,  Mi l ler said that  he knew that  Af r ica was st i l l  

working for Chao in 2006, and that  he received cal ls f rom 15 

Af r ica f rom t ime to t ime, asking for advice regarding the 

avai labi l i ty of  p i lchards and quizzing him on the pr ice thereof.  

Mi l ler admits that  he furnished such informat ion,  c la iming that 

he was st i l l  in  the know in the pi lchard market.  

 20 

424. I  consider that  the mere furnishing of  such advice to 

Af r ica would have been to the benef i t  of  the enterpr ise, 

general ly,  in that  i t  faci l i tated the provis ion of  p i lchards used 

to mask the export of  the abalone.  In th is act ivi ty then we see 

Mi l ler part ic ipat ing indirect ly in the af fa irs of  the enterpr ise 25 
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through a pattern of  racketeering act ivi ty in 2006 as 

contemplated in s2(1)(e) of  POCA.  

 

425. But th is is not  a l l .   Mi l ler to ld the Court  that  af ter the 

col lapse of  FTE there were several  debts outstanding to 5 

unpaid credi tors who had supp l ied him with p i lchards.   One of  

these was a company in Kommetj ie cal led Komicx.   He said 

that  he repaid that ent i re l iabi l i ty over the years as he wished 

to preserve his good name in the marketplace.  He did th is by 

passing on orders to Komicx in respect whereof  he would 10 

ordinari ly be ent i t led to a commission,  and then forfe i t ing the 

commission in favour of  Komicx in set t lement of  the debt.  

 

426. One sees on some of  the GIVs re lat ing to exports 

processed by Af r ica the provis ion of  p i lchards by Komicx.   In 15 

the circumstances i t  is  not unreasonable to conclude that 

Mi l ler may have had a hand in sourcing these suppl ies.   On 

other GIVs we see pi lchards suppl ied by “P Mi l ler” .   Accused 1 

readi ly agreed in the witness box that  th is could only have 

been a reference to h im.  But,  he said,  i t  wasn’t  he who had 20 

suppl ied the pi lchards.  

 

427. Mi l ler expla ined, and accused 8,  Desmond Pienaar, 

conf i rmed that  for purposes of  t raceabi l i ty in the cold chain 

process a product is a lways booked in under a designated 25 
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name (and the cl ient  could choose any name, as we see with 

Af r ica nominat ing Rapit rade, Syroun or Cross Berth,  as the 

batch name),  and once so booked in i t  remained classi f ied 

under that  name forever.   So, for example,  i f  Bongolethu 

Fishing had stored 20 tons of  p i lch ards at  V&A and Africa had 5 

bought 10 tons thereof  to have a ready supply for masking 

purposes, the batch name would always be referred to in 

documentat ion as “Bongolethu”,  even though i t  then belonged 

to Rapit rade.  

 10 

428. So, we ask,  what was the source of  the “P Mi l ler”  batches 

used by Af r ica in 2006?  Mi l ler denied any knowledge thereof 

and said that  th is must have been a batch of  p i lchards stored 

by someone else under h is name.  The explanat ion is d if f icult  

to fo l low, but  what is certa in is that  when thos e batches 15 

arr ived at  the cold store someone chose to associate them with 

Phi l l ip  Mi l ler.   Why his name if  he had no interest  in them?  We 

bel ieve that th is evidence, too,  demonstrates that  Mi l ler was 

st i l l  involved with the enterpr ise in 2006 even though, as Af r ica 

cla imed, Mi l ler d id not  supply p i lchards to h im.  20 

 

429. The part ic ipat ion of  Mi l ler becomes al l  the more clear on 

the day of  the V&A raid.   Exhib i t  4.2 shows that ,  most l ikely at  

the request of  Abrahams, Pienaar cal led Mi l ler at  06h51 and 

the two spoke for 82 seconds.  About 20 minutes later Mi l ler 25 
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cal led Chao (on 1789) and they spoke for more than two 

minutes.   Why?  Who asked him to do so?  Or was i t  of  h is own 

in i t iat ive,  and, i f  so,  why?  

 

430. Then, a lmost immediately thereafter,  Abrahams calle d 5 

Mi l ler and they spoke for 97 seconds.  Why would Abrahams 

be seeking out Mi l ler?  And, i f  not  on his own in i t iat ive,  who 

was i t  that  asked him to cal l  Mi l ler?  Perhaps Af r ica?  And if  i t  

was Af r ica,  why would he have wanted a message to be 

conveyed to Mi l ler? 10 

 

431. An hour later Mi l ler cal led Chao again,  at  08h16 and 

08h32.  Why?  Surely,  they were not ta lk ing about e lectr ic 

scooters when al l  hel l  had broken loose at  V&A ?  And why did 

Mi l ler cal l  Abrahams later that  morning at  10h13 and speak for 15 

only 21 seconds? 

 

432. Mi l ler c la imed that he was asked by Pienaar,  dur ing the 

cal l  at  06h51, to cal l  Chao on behalf  of  Af r ica to inform him of  

the fact  that  abalone had been found amongst Af r ica’s 20 

products.   Mi l ler said he obl iged because he knew them both, 

a l though Pienaar denies that  that  was what he conveyed to 

Mi l ler.   Assuming Mi l ler ’s vers ion to be correct ,  why the fo l low -

up cal ls to Chao and Abrahams? 

 25 
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433. We bel ieve that the answers to these quest ions are not 

hard to f ind.   Mi l ler and Chao went back a lon g way.  Mi l ler  

introduced Chao to Af r ica in 2002 when Afr ica was down and 

out,  and Chao needed someone, not in the furni ture business, 

but  to do the paperwork for h is f ish exports,  the so -called “Gir l  5 

Fr iday”.   Further,  i t  was Mi l ler who knowingly took Af r ica to 

Pi tman to s ign the documents to set  up the companies through 

which,  at  least  f rom early 2003, abalone was exported.   And, 

af ter the col lapse of  FTE, Mi l ler was f inancia l ly embarrassed 

and did what he knew best:   the supply of  p i lchards – th is t ime 10 

with the assistance of  Pesca.  And at  that  stage, on his own 

version,  he knew that  the pi lchards were being used to mask 

the abalone.  

 

434. In 2006 Mi l ler cont inued to provide the enterpr ise with,  at 15 

the very least ,  advice,  i f  not  the sourcing of  p i lchards 

themselves.  And when the edif ice came crashing down on 19 

September 2006 he was around, speaking to the man behind it  

a l l .   We are satisf ied that accused 1 was an act ive and 

knowing part ic ipant in a pat tern of  racketeering in an unlawful 20 

enterpr ise over a protracted period,  and is therefore l iable for 

convict ion under s2(1)(e) of  POCA.  

 

ACCUSED 2  

 25 
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435. We have found that  accused 2 was a co -perpetrator in 

the unlawful  enterpr ise in l ight  of  the fact  that  he made 

common purpose with accused 4 in re lat ion to t he contro l  of  

abalone when i t  was del ivered to V&A, and there is the 

important aspect of  Botha’s evidence regarding where the 5 

money came f rom. 

 

436. Further,  i f  regard be had to the cel l  phone records 

produced by MTN (Fi le 5) in re lat ion to accused 4’s num ber 

ending in 8645, and in part icular at  pages 1 to 51 thereof 10 

(which re late to the period September 2005 to January 2006), 

one f inds f requent communicat ions between Du Toit  and Van 

Rensburg.   Given that  Du Toit  admit ted that  he f requent ly 

del ivered abalone to Sea Freeze during that  per iod,  i t  is 

possib le to infer that  these communicat ions might have been in 15 

re lat ion to Du Toit ’s abalone -processing- and del ivery 

operat ion.  

 

437. As we have said,  th is pat tern of  communicat ion  repeats 

i tsel f  throughout 2006, and the evidence is not  l imited to the 20 

extracts which we have given in re lat ion to Counts 41 and 42 

above.  For the sake of  convenience and to not  necessari ly 

overburden an already long judgment with further minut iae, we 

wi l l  not  reci te those communicat ion s in detai l .   Suff ice i t  to say 

that  the cel l  phone records for 2006 sustain th is pattern of  25 
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communicat ion.   However,  the records for 2005 are more 

l imited and less rel iable,  and we are therefore not  prepared to 

f ind beyond reasonable doubt  that  the common purpose 

between accused 2 and 4 which we f ind in 2006, goes as far 

back as 2005.  5 

 

438. We ment ioned earl ier that Van Rensburg’s number 

ending in 5069 was regular ly seen moving about in the vic in i ty 

of  cel l  phone towers located along the At lant ic Seaboard ,  as 

also in the vic in i ty of  Hermanus and places en route thereto.  10 

With ef fect  f rom 28 July 2006 we note that  5069 seems to have 

been most ly in the vic in i ty of  the tower descr ibed as “Phi l ippi  

Stat ion” on the Cape Flats.   That number occasional ly moved 

into Cl i f ton,  Oudekraal and the Cape Town City Centre,  but  i t  

was also seen in the Eastern Cape around towers descr ibed as 15 

“Katberg” and “Fort  Beaufort” .  

 

439. We infer f rom th is movement that  accused 2 did not  use 

5069 in h is handset dur ing that  per iod.   I t  is  probable that  he 

gave the 5069 SIM to somebody else to use in another p hone, 20 

since Exhibi t  4.16A (the “User Prof i le” referred to earl ier)  te l ls 

us that  5069 was in a Nokia 3120 f rom 26 July to 19 

September 2006, and the IMEI number of  that  Nokia 3120 

corresponds with the IMEI number of  the phone in use in the 

vic in i ty of  Phi l ippi  Stat ion and the other towers referred to.  25 
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440. Nevertheless,  there is a very interest ing development on 

19 September 2006, the day of  the V&A raid.   The last  cal l  

made on 5069 was an outgoing cal l  at  11h48 on that  day to a 

number ref lected as 084  432 0761, a number not  ident i f ied to 5 

us.   Thereafter the phone appears to have been switched of f ,  

as the records ref lect  that  a l l  cal ls were forwarded to 

voicemai l .   This suggests that  Van Rensburg must have been 

in touch with the user of  the phone and directed that  i t  be 

deact ivated so as to preserve anonymity.  10 

 

441. Also on 19 September 2006 Van Rensburg was in contact 

with Ku and Chao.  Exhibi t  4.2 shows that  at 07h37, not  long 

af ter he had spoken to Mi l ler and Abrahams, Chao (on 1789) 

cal led Van Rensburg (on 1734) and spoke for 87 seconds.  15 

This cal l  cannot be denied,  because Van Rensburg admits 

using 1734.  Immediately thereafter Van Rensburg cal led Chao 

back,  both on the same numbers, and they spoke for 44 

seconds.  These cal ls,  at  a cr i t ical  stage in the history of  th is 

matter and on a number which Van Rensburg admitted was his,  20 

cal led for an explanat ion by accused 2.   In the absence of  any 

such explanat ion the only reasonable infer ence that  we can 

draw, is  that  Chao and Van Rensburg must have been 

communicat ing about the ra id at  V&A.  This p laces accused 2 

at  the nerve centre of  the unlawful  enterpr ise at  a t ime when 25 
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i ts af fa irs were under at tack and when cont ingency plans 

needed to  be made. 

 

442. We can come to no other reasonable inference, having 

regard to a l l  the circumstances re levant to Van Rensburg,  that  5 

he was int imately involved in the af fa irs of  the enterpr ise.  

Af ter a l l ,  the unchal lenged evidence of  Botha was that  the 

money for the Kendal Road FPE came f rom accused 2.   This 

was used, as Botha demonstrated,  to pay the overheads of  the 

operat ion there,  including packaging and staf f  remunerat ion.  10 

We are sat isf ied that  accused 2’s overal l  pat tern of  behaviour 

f i ts neat ly into  the mosaic,  and that  he,  too,  is l iable for 

convict ion under s2(1)(e) of  POCA.  

 

ACCUSED 3  15 

 

443. As we have said,  Af r ica was introduced to Gavin 

Wildschut t  by Ku.  There is suf f ic ient  evidence before us to 

demonstrate that  Rapit rade’s supply l ine was the j o int  work of  

Van Rensburg and Du Toit ,  together with their  respect ive 20 

lackeys in the form of  Botha, Clack, Beauchop et a l .   The State 

has asked us to f ind that  Syroun’s supply l ine was the jo int 

work of  Ku, accused 3 and “Gavin’s guys”.  

 

444. The absence of  Ku f rom these proceedings has meant 25 
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that  there has not been any part icular focus on his act ivi t ies.   

That notwithstanding,  we are sat isf ied that  the evidence places 

him f i rmly in the enterpr ise,  too.   I f  regard be had to the spider 

re lat ing to Ku’s number ending in 9019 (Exhibi t  4.7) which 

covers the period 1 Apri l  to 10 October 2006, we see that  he 5 

had in excess of  200 communicat ions with Chao on 8839;  at 

least  35 communicat ions with Van Rensburg on his legi t imate 

phone, 1734;  at least  52 communicat ion s with Af r ica on 6520, 

and more than 160 communicat ions with accused 3 on 4596.  

The spider a lso ref lects in excess of  100 communicat ions with 10 

a number ending 4429, which is descr ibed on the spider as 

“Jerry Driver”,  and was said to be accused 7,  Stanley D lamini .  

 

445. Exhibi t  4.7 conf i rms Afr ica’s test imony that  he was in 

regular communicat ion  with Ku, and when an exercise is 15 

conducted l ike that  which we performed in re lat ion to Counts 

41 and 42, a s imilar pat tern of  communicat ions between the 

major ro le p layers around the t ime of  del iver ies to V&A on 

behalf  of  Syroun emerges.  

 20 

446. When we look at the cal l  data for 9019 we see, for 

example,  that  accused 3 (on 4596) was of ten in touch with Ku, 

who seems to have been more in Gauteng than the Cape 

Peninsula i f  regard is had to the cel l  phone towers through 

which his phone was routed.  That having been said,  Ku’s 25 
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number was also in and around the towers near Hermanus and 

Gansbaai in late July and early August 2006, when he can be 

seen in contact  wi th both accused 2 (on 1734),  number 3 (on 

4596),  Chao (on 8839) and Af r ica (on 6520),  and those cal ls 

coincide with del iver ies by Syroun to V&A around those t imes.  5 

 

447. We wi l l  not  overburden an already longer judgment wi th 

further detai l  in  th is regard.   Suff ice i t  t o say that  we have 

sat isf ied ourselves that  the detai ls in the Vodacom records 

suf f ic ient ly corroborate Af r ica’s evidence regarding Ku’s 10 

involvement in the business of  Syroun and Ku’s l inks to 

accused 3 and Chao.  

 

448. As said earl ier,  we note that  Ku’s co mmunicat ions with 

Van Rensburg were on 1734 – the number which he admits 15 

was his.   Those communicat ions are therefore not  in issue.  

What was Ku ta lk ing to number 2 about,  and once again,  we 

ask,  why did Van Rensburg not take the Court  into h is 

conf idence in that  regard?  Importantly,  in the absence of  Ku’s 

further involvement in th is t r ia l  (and the fact  that he skipped 20 

bai l  creates negative inferences of  i ts own),  Van Rensburg’s 

innocent explanat ion of  such contact with Ku would have most 

l ikely gone uncha l lenged. 

 

449. Final ly,  Exhibi t  4.2 contains cr i t ical  informat ion 25 
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suggest ing Ku’s l inks with the hierarchy of  the enterpr ise.  

First ly,  we note that  Ku communicates with Chao on his 8839 

number,  whi le a l l  the other ro le p layers,  including number 2 

(on his admit ted number,  1734),  cal l  Chao on 1789.  Was 8839 

then possib ly Chao’s skelm  phone, we ask? 5 

 

450. In any event,  the f i rst  cal l  f rom Chao to Ku is at  07h13, 

just  three minutes af ter Mi l ler had cal led Chao (on 1789) and 

spoken for a l i t t le  over two minute s.   Thereaf ter,  Chao and Van 

Rensburg speak twice,  at  07h37 and 07h44, before Chao cal ls 10 

Ku again at 08h23, when they speak for nearly four minutes.  

At  13h20 Van Rensburg cal ls Ku and they speak for a lmost f ive 

minutes.   In the 25-hour period that fo l lows , f rom 15h05 on 19 

September,  Chao and Ku speak no less than 15 t imes, with the 

cal l  durat ions ranging f rom two seconds to three minutes.   And 15 

f rom 11h24 on 19 September 2006 to 14h28 on the 20 t h ,  Ku 

speaks to Wynand du Plessis,  the enterpr ise’s at torney,  on f ive 

occasions.   One can clear ly see that ,  as the fort ress is under 

s iege, centra l  command springs into act ion,  and Ku is very 

much part of  the act ion.  20 

 

451. We bel ieve that  the State has more than adequately 

demonstrated Ku’s involvement in the enterpr ise,  and that  h is 

supply l ine was through Syroun, ably assisted by the 

product ion and logist ical  services o f  accused 3.   We consider 25 



/MJ / . . .  

that i t  is  reasonable to infer that  the abalone emanat ing f rom 

Foxhole,  Volmoed, Hercules and Faraday Street  found i ts way 

to Syroun, and no other enterpr ise.  

 

452. In the circumstances we are sat isf ied beyond reasonable 5 

doubt  that Gavin Wildschut t ,  too, was direct ly involved in the 

af fa irs of  the enterpr ise f rom at  least  February to September 

2006 through a pat tern of  rackete ering act ivi ty,  and that  he is 

l iable for convict ion under s2(1)(e) of  POCA.  

 10 

ACCUSED 4  

 

453. The involvement of  accused 4 in the af fa irs of  the 

enterpr ise presents l i t t le  d i f f icul ty once the defences of  

lawfulness and the absence of  mens rea  have been disposed 15 

of .   Du Toit  test i f ied that  h is supply of  abalone emanated f rom 

Chao and was delivered to Sea Freeze and later V&A on the 

instruct ion of  Chao.  Whi le he said that  Chao paid h im a rate 

per k i lo for the processing work,  we know, too,  f rom the 

unchal lenged evidence of  Botha that  Van Rensburg provided 20 

f inancia l  support  to Du Toit  as wel l .  

 

454. We are therefore sat isf ied beyond reasonable doubt  that 

accused 4 part ic ipated direct ly in the af fa irs of  the enterpr ise 

f rom early 2005 through to September 2006 through a pattern 25 



/MJ / . . .  

of  racketeering act ivi ty,  and is therefore l iable for convict ion 

under s2(1)(e) of  POCA.  

 

ACCUSED 5  

 5 

455. We have found that  the State only proved a single 

predicate of fence against  accused 5 viz the possession of  

1 969 units of  f rozen abalone at  Brackenfel l .   Al though the 

barometer of  suspic ion in re lat ion to L iebenberg’s involvement 

in number 4 ’s cr iminal conduct through common purpose runs 10 

high,  we have been unable to f ind th is beyond reasonable 

doubt .   In the circumstances, accused 5 is not  l iable for 

convict ion under s2(1)(e) of  POCA.  

 

ACCUSED 6, 8 AND 9  15 

 

456. In l ight  of  our f inding that  the State has fa i led to 

establ ish the commission of  any predicate of fences on the part 

of  these accused, they are not  l iable for convict ion under 

s2(1)(e) of  POCA. 20 

 

THE VERDICT 

 

We have reached our verdict ,  and that  verdict  is a unanimous 

one.   I t  is  the fo l lowing:  25 



/MJ / . . .  

 

1. ALL OF THE ACCUSED ARE ACQUITTED ON ALL THE 

 FRAUD CHARGES THAT THEY FACE .  

 

2. ACCUSED 1: PHILLIP JAMES MILLER  5 

 

COUNT 2  

(Contravening sect ion 2(1)(e) of  the Prevent ion of  

Organised Crime Act 121 of  1998, POCA)  

 10 

GUILTY AS CHARGED 

 

COUNTS 15, 16,  17,  19,  21,  22,  23,  25,  26,  27,  28,  29, 

30,  31 and 32  

(Contravening Regulat ion 39(1)(a) of  the regulat ions as 15 

promulgated under Government Gazett e Not ice R1111 

and publ ished in Government Gazette 19205 of  2 

September 1998 – the MLRA Regs)  

 

GUILTY AS CHARGED 20 

 

On al l  the remaining charges which accused 1 sti l l  

faces. 

 

NOT GUILTY AND DISCHARGED  25 



/MJ / . . .  

 

3. ACCUSED 2: WILLEM JACOBUS VAN RENSBURG  

 

COUNT 2  

(Contravening section 2(1)(e) of  POCA)  5 

 

GUILTY AS CHARGED 

 

Counts 34, 35,  38,  39, 41,  42,  43,  48,  105, 107 and 115  

(Contravening Regulat ion 39(1)(a) of  the MLRA Regs)  10 

 

GUILTY AS CHARGED 

 

COUNT 114 

(Contravening sect ion 18(1) of  the Marine Living 15 

Resources Act 18 of  1998, the MLRA)  

 

GUILTY AS CHARGED 

 

On al l  the remaining charges which accused 2 sti l l  20 

faces 

 

NOT GUILTY AND DISCHARGED 

 

4. ACCUSED 3: ADRIAAN GAVIN WILDSCHUT  25 



/MJ / . . .  

 

COUNT 2 

(Contravening section 2(1)(e) of  POCA)  

 

GUILTY AS CHARGED 5 

 

COUNTS 3 AND 4  

 

We take note of  the fact  that  these counts have already 

been establ ished in terms of  accused 3’s gui l ty p lea in 10 

terms of  sect ion 105A of  the Criminal Procedure Act  in 

Apri l  2006, and that  they are before us only as acts of  

racketeering.  

 

COUNTS 46, 47,  50,  51,  100 , 102, 104, 106, 108 and 109  15 

(Contravening Regulat ion 39(1)(a) of  the MLRA Regs)  

 

GUILTY AS CHARGED 

 

COUNTS 99, 101 and 103  20 

(Contravening section 18(1) of  the MLRA)  

 

GUILTY AS CHARGED 

 

On al l  the remaining charges which accused 3 sti l l  25 



/MJ / . . .  

faces 

 

NOT GUILTY AND DISCHARGED 

 

5. ACCUSED 4: TONY PETER DU TOIT 5 

 

COUNT 2 

(Contravening section 2(1)(e) of  POCA)  

 

GUILTY AS CHARGED 10 

 

COUNTS 14, 15,  16,  17,  19,  21,  22,  23,  25,  26,  27,  28, 

29,  30, 31,  32,  34,  35,  38,  39, 41,  42,  43,  48, 105, 107, 

115 and 116  

(Contravening Regulat ion 39(1)(a) of  the MLRA Regs)  15 

 

GUILTY AS CHARGED 

 

COUNT 114 

(Contravening section 18(1) of  the MLRA)  20 

 

GUILTY AS CHARGED 

 

On al l  the remaining charges which accused 4 sti l l  

faces 25 



/MJ / . . .  

 

NOT GUILTY AND DISCHARGED 

 

6. ACCUSED 5: JOHANNES EMIL LIEBENBERG 

 5 

COUNT 116 

(Contravening Regulat ion 39(1)(a) of  the MLRA Regs)  

 

GUILTY AS CHARGED 

 10 

On all  the other counts which accused 5 sti l l  faces  

 

NOT GUILTY AND DISCHARGED 

 

7. ACCUSED 6: RODNEY ONKRUID 15 

 

NOT GUILTY AND DISCHARGED ON ALL COUNTS  

 

8. ACCUSED 8: DESMOND PIENAAR 

 20 

NOT GUILTY AND DISCHARGED ON ALL COUNTS  

 

9. ACCUSED 9: GREGORY ABRAHAMS 

 

NOT GUILTY AND DISCHARGED ON ALL COUNTS  25 



/MJ / . . .  

 

 

 

____________________  

GAMBLE, J  5 

 


