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 IN THE HIGH COURT OF SOUTH AFRICA 

          (WESTERN CAPE DIVISION, CAPE TOWN) 5 

 

CASE NO:                                                            SS45/2016 

DATE:                                                     7 DECEMBER 2017 

 

In the matter between: 10 

THE STATE    

and 

ANTHEA KLEYNHANS    

 

S E N T E N C E 15 

 

BOQWANA, J:   

 

Introduction 

 20 

On 24 October 2017 the accused was convicted by this Court 

on charges of  murder and chi ld abuse of  L.  K.  S.  (“ the 

deceased”) who was three years o ld at  the t ime the of fences 

were committed.  I t  is  t r i te  that in determining a fa ir ,  balanced 

and appropriate sentence the Court must consider the t r iad 25 
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consist ing of  the cr ime, the of fender and the interests of  

society.   See S v Zinn 1969 (2) SA 537 (A) at 540G. 

 

In Mot loung v S (A240/11) [2013] ZAFSHC 110 (30 May 2013) 

with reference to S v Rabie 1975 (4) SA 855 (A) at 861D-E 5 

Mocumie J (as she then was) observed at  paragraph4: 

 

“(c)  Then there is the considerat ion of  mercy or 

compassion or p la in humanity [or what is now, in 

the new democrat ic order known as ‘ubuntu’ ] .   I t 10 

has nothing to do with maudl in sympathy for the 

accused.  Whi le recognis ing that  fa ir  punishment 

may somet imes have to be robust ,  mercy is a 

balanced and humane qual i ty of  thought which 

tempers one's approach when consider ing the basic 15 

factors of  let t ing the punishment f i t  the cr iminal  as 

wel l  as the cr ime and being fa ir  to society.”  

   

In determining an appropriate sentence the Court must keep in 

mind the main purposes of  punishment.   In R v Swanepoel 20 

1945 AD 444, at 45,5 these were descr ibed as deterrence, 

prevent ion, reformat ion and retr ibut ion.   In Rabie supra ,  wi th 

reference to Gordon, The Criminal  Law of  Scot land (1967) 

page 50,  the fo l lowing is stated at  862A-B: 

 25 
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“The retr ibut ive theory f inds the just i f icat ion for 

punishment in a past  act ,  a wrong which requires 

punishment or expiat ion….  The other theories, 

reformat ive,  prevent ive and deterrent ,  a l l  f ind their 

just i f icat ion in the future,  in the good that wi l l  be 5 

produced as a resul t  of  the punishment.” 

 

Prescribed Minimum Sentences 

 

The legis lature has prescr ibed minimum sentences in respect 10 

of  a var iety of  instances involving ser ious and vio lent cr imes,  

wi th the introduct ion of  the Criminal  Law Amendment Act  105 

of  1997 (“ the Criminal  Law Amendment Act”) .  Sect ion 51(2) 

read with Part  I I  of  Schedule 2 of  the Criminal  Law Amendment 

Act  prescr ibes a minimum sentence of  15 years in the case of 15 

a f i rst  of fender, when murder was commit ted in c ircumstances 

other than in Part  I .    

 

In terms of  Sect ion 51(3)(a) the Court  may deviate f rom the 

minimum sentence prescr ibed,  i f  i t  f inds that  there are 20 

substant ia l  and compel l ing c ircumstances just i fying imposit ion 

of  a lesser sentence.  In that  regard,  i t  shal l  enter those 

circumstances on the record of  the proceedings and thereupon 

impose such a lesser sentence.  For a Court  to come to that 

conclusion i t  must consider the tota l i ty of  the evidence before 25 
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i t ,  together with other re levant factors t radi t ional ly taken into 

account when sentencing,  together with the pr incip les or 

purposes of  sentencing set  out  in the judgments I  have 

referred to above. 

 5 

In the wel l -known decis ion of  S v Malgas 2001 (1) SACR 469 

(SCA) the Supreme Court of  Appeal (“ the SCA”) set  out  how 

the concept of  substant ia l  and compel l ing c ircumstances 

should be approached.  The Court summarised approach at 

470 to 471, as fo l lows:  10 

 

“A.  Sect ion 51 has l imited but not e l iminated the court 's 

d iscret ion in imposing sentence in respect  of  

of fences referred to in Part  I  of  Schedule 2 (or 

imprisonment for other specif ied per iods for 15 

of fences l is ted in other parts of  Schedule 2). 

 

B. Courts are required to approach the imposit ion of 

sentence conscious that  the Legis lature has 

ordained l i fe  imprisonment (or the part icular 20 

prescr ibed period of  imprisonment) as the sentence 

that should ordinar i ly and in the absence of  weighty 

just i f icat ion be imposed for the l is ted cr imes in the 

specif ied c ircumstances. 

 25 
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C.  Unless there are, and can be seen to be, t ru ly 

convincing reasons for a d if ferent response, the 

cr imes in quest ion are therefore required to e l ic i t  a 

severe,  standardized and consistent response f rom 

the courts. 5 

 

D.  The specif ied sentences are not  to be departed 

f rom l ight ly or for f l imsy reasons.   Speculat ive 

hypothesis favourable to the of fender,  undue 

sympathy,  aversion to imprisoning f i rst  of fenders, 10 

personal doubts as to the ef f icacy of  the pol icy 

underlying the legis lat ion,  and marginal  d if ferences 

in personal c i rcumstances or degrees of 

part ic ipat ion between co-of fenders are to be 

excluded. 15 

 

E. The Legis lature has however del iberate ly lef t  i t  to 

the courts to decide whether the c ircumstances of  

any part icular case cal l  for a departure f rom the 

prescr ibed sentence.  Whi le the emphasis has 20 

shi f ted to the object ive gravi ty of  the type of  cr ime 

and the need for ef fect ive sanct ions against i t ,  th is 

does not  mean that  a l l  other considerat ions are to 

be ignored. 

 25 
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F.  Al l  factors (other than those set  out  in D above) 

t radi t ional ly taken into account in sentencing 

(whether or not  they diminish moral  gui l t )  thus 

cont inue to p lay a ro le;  none is excluded at  the 

outset  f rom considerat ion in the sentencing 5 

process. 

 

G. The ul t imate impact of  a l l  the c ircumstances 

re levant to sentencing must be measured against 

the composite yardst ick ( ‘substant ia l  and 10 

compel l ing’)  and must be such as cumulat ively 

just i fy a departure f rom the standardized response 

that  the Legis lature had ordained. 

 

H.  In applying the statutory provis ions,  i t  is 15 

inappropriate ly constr ict ing to use the concepts 

developed in deal ing with appeals against  sentence 

as the sole cr i ter ion. 

 

I .  I f  the sentencing court  on considerat ion of  the 20 

circumstances of  the part icular case is sat isf ied 

that  they render the prescr ibed sentence unjust  in 

that  i t  would be disproport ionate to the cr ime, the 

cr iminal  and the needs of  society,  so that an 

in just ice would be done by imposing that  sentence, 25 
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i t  is  ent i t led to impose a lesser sentence. 

 

J.  In doing so,  account must be taken of  the fact  that  

cr ime of  that part icular k ind has been singled out 

for severe punishment and that  the sentence to be 5 

imposed in l ieu of  the prescr ibed sentence should 

be assessed paying due regard to the benchmark 

which the Legis lature has provided.” 

 

The concept of  substant ia l  and compel l ing c ircumstances has 10 

not  been def ined in the legis lat ion.   I t  has been lef t  up to the 

courts to decide,  based on the circumstances of  each case, as 

to what const i tutes compel l ing and substant ia l  factors.   What 

is important  to note is that  such circumstances are not 

required to be except ional ,  in the sense of  being seldom 15 

encountered or rare.   Departure would be warranted if  there is 

just i f icat ion to do so,  having regard to the due weight  of  a l l  the 

re levant factors cumulat ively.   In contrast  i t  wi l l  be improper to 

deviate f rom the minimum sentence purely for personal 

preference or f l imsy reasons. 20 

 

Inherent Jurisdiction to Impose Life Imprisonment   

 

The State  has asked the Court ,  despi te the minimum sentence 

prescr ibed, to exercise i ts d iscret ion,  as st ipulated in sect ion 25 
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276(1)(b),  by imposing a term of  l i fe imprisonment in that  the 

act ions of  the accused were part icular ly heinous,  warrant ing 

such imposit ion.   In Director of  Publ ic Prosecut ions,  Transvaal 

v Venter 2009 (1) SACR 165 (SCA) at  paragraph 19 the Court 

held that:  5 

 

“ [19] I t  needs to be borne in mind that the sentences 

provided for in the Act  are minimum sentences for 

the prescr ibed of fences and Malgas was directed to 

whether a lower sentence might  be cal led for in a 10 

part icular case.  But  an evaluat ion of  the 

cumulat ive ef fect of  a l l  the c ircumstances,  in 

accordance with the approach in that  case,  might 

wel l  indicate that  a h igher sentence is cal led for.   I  

th ink that  is appl icable in th is case.   For had there 15 

not  been the strong mit igat ing c ircumstances that  I 

wi l l  present ly come to,  I  th ink a court  might wel l  

have been just i f ied in imposing a sentence far in 

excess of  the minimum.  I t  is  only by applying those 

mit igat ing c ircumstances that  I  have come to the 20 

conclusion that  a proper sentence would be 

something less.” 

 

This was endorsed by the Court  in  S v Mthembu 2012 (1) 

SACR 517 (SCA),  which stated at  paragraph 8 that the 25 
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heading,  “Discret ionary minimum sentences for certa in ser ious 

of fences” and repeated references to the words “not less than” 

in sect ion 51(2) of  the Criminal  Law Amendment Act “ is the 

c learest  indicator that  the legis lature d id not  intend to fetter 

the d iscret ion of  the sentencing court . . . ”   5 

 

I t  further went on to say,  at  paragraphs 10 and 11,  that:  

 

“As Marais JA made pla in in S v Malgas 2001 (1) SACR 

469 (SCA) (para 18),  the legis lature has -  del iberate ly 10 

and advisedly lef t  i t  to the courts to decide in the f inal 

analysis whether the c ircumstances of  any part icular 

case cal led for departure f rom the prescr ibed sentence’.   

He added (para 25):   ‘What stands out qui te c lear ly is 

that the courts are a good deal f reer to depart f rom the 15 

prescr ibed sentences that  has been supposed in some of  

the previously decided cases . . . ’  

 

Pla in ly what we are deal ing with is a  legis lat ive provis ion 

that  fet ters only part ia l ly the sentencing discret ion of  the 20 

court .   That much emerges f rom ss (3)(a) which ent i t les a 

court  to impose a lesser sentence than the sentence 

prescr ibed if  i t  is  sat isf ied that  substant ia l  and 

compel l ing c ircumstances exist  which just i fy the 

imposit ion of  such lesser sentence.  I t  fo l lows that ,  even 25 
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were a court  to conclude that  substant ia l  and compel l ing 

c ircumstances do indeed exist ,  i t  may in the exercise of  

i ts  d iscret ion nonetheless impose the prescr ibed 

minimum or such higher sentence as to i t  appears just . ” 

 5 

Having said that ,  i t  must be stated that  i t  is  proper and fa ir  for 

the court  to state reasons why i t  contemplates imposing a 

sentence higher than the minimum prescr ibed. The important 

point  being that  the sentence should not  be determined in the 

abstract but  by taking into account a l l  mater ia l  c i rcumstances.  10 

See S v Mathebula and Another 2012 (1) SACR 374 (SCA) at 

paragraph 10 (a lthough that  case dealt  wi th the regional 

magistrate who could only exceed the minimum sentence 

prescr ibed by f ive years,  as st ipulated in sect ion 51(2) -  the 

High Court 's d iscret ion is however inherent) .   The Mathebula 15 

case must therefore,  in my view, be read with paragraph 19 of 

the Venter case supra  which I  have already referred to.    

 

In the f inal  analysis,  therefore, the Court has a d iscret ion, 

which is not fet tered by the minimum sentence legis lat ion 20 

insofar as i ts abi l i ty to impose a sentence higher than the 

minimum prescr ibed,  in appropriate cases.   

 

 As Marais J put i t  in  Malgas supra  at  paragraph 8,  the 

purpose of  the minimum sentence legis lat ion was that of :  25 
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 “ . . .  ensuring a severe,  standardised,  and consistent 

response f rom the courts to the commission of  such 

cr imes unless there were,  and could be seen to be, t ru ly 

convincing reasons for a d if ferent  response.  When 5 

consider ing sentence the emphasis was to be shif ted to 

the object ive gravi ty of  the type of  crime and the publ ic 's 

need for ef fect ive sanct ions against  i t . ”   

 

I  return to th is issue later and the approach the Court wi l l  take 10 

in th is case.   The purpose of  th is exercise was to e lucidate the 

law on th is part icular point  and on what the Court can or 

cannot do.  How th is Court  wi l l  approach sentencing in th is 

case wi l l  fo l low.   For now, I  wish to set  out a l l  the 

c ircumstances of  th is case which I  have to take into account in 15 

imposing sentence.  I  f i rst  deal  wi th the of fender.    

 

Offender   

 

Personal c i rcumstances  20 

 

The accused did not  test i fy for purpose of  sentencing,  her 

counsel made submissions ex-parte .   The probat ion of f icer 's 

report  was handed in by agreement between the part ies.   The 

accused's personal c i rcumstances therefore are extracted f rom 25 
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the probat ion of f icer 's report ,  submissions made by her 

counsel and the evidence on record,  led dur ing the t r ia l .  

 

The accused is a 39-year-o ld unmarr ied woman.  She has two 

minor chi ldren aged 10 and 13 respect ively and a 20-year-o ld 5 

adult  chi ld.   They are a l l  gi r ls .   According to the probat ion 

of f icer 's report the accused had four s ib l ings,  one of  which is 

deceased.  Both her parents are st i l l  a l ive.   The accused is the 

th ird e ldest chi ld, who grew up with both parents.  She and her 

s ib l ings were brought up according to Christ ian values and 10 

they knew the di f ference between r ight  and wrong.   

 

Af ter a number of  years,  her parents '  re lat ionship became 

unstable,  wi th regular conf l ic t  involved.   Her parents got 

d ivorced and the accused pr imari ly l ived with her mother and 15 

maternal  grandmother.   According to her fami ly,  the accused 

had never d isplayed any vio lent  behaviour and her fami ly fa i ls 

to understand why the of fence was commit ted. 

 

During the per iod of  October 2011 and January 2012, the 20 

accused l ived with the deceased's b io logical  father,  A. 

Jakobus Stols (“A.”) ,  wi th whom she had a re lat ionship, as wel l  

as with the deceased in an RDP house owned by her father in 

Happy Val ley,  Eerster iv ier .   They paid rent  of  approximately 

R300,00 per month to the accused's father.   Pr ior to moving 25 
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in to th is house, the accused l ived in Sarepta,  Kui lsr iver  wi th 

her mother and two chi ldren in a Wendy house si tuated at her 

s ister 's and brother- in- law's premises.   Her e ldest  daughter 

l ived in the main house with the accused's s ister and brother-

in- law.  I t  appears f rom the probat ion of f icer 's report  that  pr ior 5 

to her incarcerat ion, the accused's l iv ing arrangements were 

as descr ibed above, i .e.  she resided in Sarepta with her 

mother,  maternal  aunt and chi ldren in a two-bedroomed Wendy 

house.  Kui lsr iver is descr ibed as an area with mult ip le socia l 

problems, such as unemployment, substance abuse, cr ime and 10 

gangster ism.   

 

The accused is unemployed.  Her chi ldren are f inancia l ly 

supported by her s ister and mother for c loth ing,  school fees 

and other needs.   15 

 

When the accused l ived in Happy Val ley with A.  and the 

deceased, her chi ldren l ived with her mother in Sarepta,  wi th 

the youngest chi ld vis i t ing her in Happy Val ley on a f requent 

basis.   The youngest daughter was f ive years o ld at  the t ime 20 

and at tended crèche in Sarepta. 

 

The accused f in ished school ing up to Grade 12,  af ter which 

she found employment at  var ious places.   First ,  she worked as 

a general worker at  Seberhoge Transport  in  Faure and 25 
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thereaf ter went to work at  a company cal led Elpron in 

Somerset West as a recept ionist  for a per iod of  10 years.   That 

company was l iqu idated,  according to the evidence on t r ia l ,  

somet ime in mid-2011.  

 5 

During her evidence in the t r ia l  the accused test i f ied that  she 

cont inued looking for a job but  was not  successful .   I t  was 

submitted on her behalf  that  she found employment in 2014 at 

Fresh Shop, Sarepta,  as a cashier, for one year.   She then, 

between 2015 and 2016, became employed as a caregiver of  10 

an elder ly person, unt i l  that  person passed away.  From then 

she was unemployed.  From t ime to t ime she would t ry to earn 

income to assist wi th the needs of  the chi ldren.  I t  was 

submitted on her behalf  that she was not  in a posi t ion to get 

permanent employment because of  th is case.   15 

 

Both minor chi ldren are current ly in the care of  the accused's 

mother,  who is 62 years o ld.   The youngest chi ld 's father pays 

maintenance and both chi ldren receive socia l  grants.   Ms 

Levendal l  submitted that  once the accused is sentenced the 20 

grandmother would be able to apply for a foster care grant .   

The adult  daughter,  who l ives in the main house, at  the same 

Sarepta address, is current ly employed.   

 

The accused had appl ied for an RDP house.  I t  is  submit ted 25 
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that she decided not  to reside in i t  because of  th is case and 

also d id not  want to uproot  the chi ldren.   She rented th is house 

out  at  R2 000,00 a month.   Due to her incarcerat ion, she has 

asked her mother to oversee the rental  of  that  house and to 

use the rental  for the care of  the minor chi ldren. 5 

 

Relat ionship with the deceased's b io logical  father, A. ,  and 

alcohol abuse    

 

I t  was submitted on behalf  of  the accused, in keeping with the 10 

evidence during the t r ia l ,  that  she abused alcohol due to her 

f rustrat ions and that  a lcohol p layed a ro le in the commission of 

these cr imes.  I t  was further submitted that  whi lst  that  d id not 

excuse her behaviour,  she l ived in an area with a h igh level  of  

unemployment and with individuals who abused alcohol.   15 

 

According to Ms Levendal l ,  the vio lence she displayed did not 

come f rom nowhere,  part icular ly in a s i tuat ion where she was 

not  vio lent towards her own chi ldren.   According to her,  a 

quest ion should be asked therefore as to where th is vio lent 20 

behaviour came f rom.  She submit ted that  the accused was 

also an object  of  abuse whi le she l ived with the deceased's 

father.   She was verbal ly and physical ly abused by h im.   

 

According to the probat ion of f icer 's report ,  A.  was said to be 25 
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possessive,  d isrespectfu l  and would make decis ions without 

consult ing the accused.  According to the accused he 

unexpectedly brought the deceased to l ive with them, without 

consultat ion, which the accused was not happy about and 

which caused conf l ic t  in  the re lat ionship.   Al though these did 5 

not just i fy her behaviour,  so i t  was proposed, they contr ibuted 

to the choices she made in how she “cared” for the deceased. 

 

The accused was, according to the probat ion of f icer,  descr ibed 

as a loving,  compassionate,  considerate,  f r iendly,  sof t -spoken, 10 

hardworking and car ing person, who was always wi l l ing to help 

others.  She was a member of  a church and at tended church 

services.    

 

I t  was stated that before and af ter the incident she displayed 15 

no vio lence, she no longer dr inks a lcohol and is a f i rst 

of fender.   Insofar as the of fences are concerned, i t  was 

submitted that  the accused admit ted responsib i l i ty and 

acknowledged that she hi t  the chi ld in the manner that  she did 

and caused her death.  In regard to the in jur ies inf l ic ted on 23 20 

January 2012, she has not  pointed a f inger at  someone else, 

even though she could not  expla in how other in jur ies were 

inf l ic ted.   She, accordingly,  can be rehabi l i ta ted.    

 

Ms Levendal l  submit ted further that the accused is a pr imary 25 
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caregiver and has been in the l ives of  her minor chi ldren and 

that  care should be taken by the Court  on how an excessively 

long term imprisonment wi l l  a f fect  the minor chi ldren.    

 

 5 

 

The Nature of the Offences    

 

The accused was convicted of  ser ious of fences of  murder and 

chi ld abuse.  The postmortem report ,  which is centra l  to the 10 

State 's case,  revealed the gruesomeness of  the assaults 

administered on the deceased's body.   I t  uncovered a 

systemat ic pat tern of  abuse which was perpetuated over a 

per iod of  t ime.  Old scars,  heal ing or recent wounds as wel l  as 

f resh in jur ies were noted vir tual ly a l l  over the body of  the 15 

deceased.  Both postmortem and X-ray reports concluded that  

non-accidental  in jury syndrome or chi ld abuse was present.    

 

The accused admit ted that f rom October 2011 to January 2012 

she beat the deceased and her reason for doing so was 20 

because she was soi l ing herself  f requent ly,  which at  some 

point she thought the deceased did del iberate ly.   The 

deceased's to i let  problems started about a week af ter she 

arr ived.   The accused in i t ia l ly d id not  beat the deceased as 

she thought i t  was a mistake owing to a new environment,  the 25 
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beat ings started when the deceased soi led herself  next  to the 

to i let .    

 

The beat ings grew worse as the deceased soi led hersel f  more 

f requent ly,  vi r tual ly every second day.   The accused conceded 5 

that  she beat the deceased severely more than the once or 

twice incidents she descr ibed in detai l  dur ing her evidence and 

that  the reason she could not  remember specif ic  events was 

because she hi t  her qui te a lot .    

 10 

According to her,  she also drank alcohol,  not  only on 

weekends but  dur ing the week as wel l .   She would beat the 

deceased whi lst  under the inf luence of  a lcohol and the 

fo l lowing day would not ice b lue or purple marks on the 

deceased's buttocks,  legs and upper body.   She would feel 15 

ashamed of  how aggressive she could be, having inf l ic ted such 

pain on the deceased's body.   At  t imes the deceased would 

excla im “e ina,  e ina,  e ina”,  or “ouch, ouch, ouch” whi lst  she 

washed her body.   The accused would resent and te l l  herself  

that i t  would not  happen again, but  i t  would and th is cont inued 20 

for a l l  the months the deceased was under her care.   She 

never to ld anybody about th is nor t r ied to get  help.   She 

thought i t  was al l  under contro l .  

 

She admit ted that  she not iced the blue marks on the 25 
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deceased's body af ter 15 November 2011, meaning that  f rom 

that t ime at  least the deceased was already being severely 

beaten, and she cont inued enduring more gruesome beat ings 

thereaf ter on a f requent basis.  So, as the deceased soi led 

herself  every second day,  she would have experienced severe 5 

beat ings approximately more than once a week f rom about 

mid-November 2011.   

 

The gravi ty of  the beat ings,  at  least  by end November/ear ly 

December per iod,  was supported by Dr Kennis 's evidence, who 10 

examined the deceased in ear ly December for wounds on her 

feet .   When he examined the rest of  her body,  he observed 

bruises and blue marks scat tered al l  over her body.   The 

abdomen was swol len and tender and that could have been 

caused by b lunt  force in jury.   He concluded that th is was the 15 

worst  k ind of  chi ld abuse he had ever seen. 

 

Dr Quarr ie a lso test i f ied dur ing cross-examinat ion that in her 

experience as a professional forensic pathologist  she had 

never seen a chi ld more severely beaten than in this case.  20 

According to her th is was the most extreme that she had seen 

of  a chi ld susta in ing such blunt  force in jury and she had seen 

chi ldren who had died with fewer in jur ies in their  bodies.   She 

stated that  when force is appl ied on chi ldren,  there was a r isk 

that  a chi ld would d ie because he or she is smal ler and has 25 
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smal ler organs and so,  one has to consider that  any in jury to a 

chi ld is potent ia l ly fata l ,  in  her opin ion.  The post-mortem 

photographs submit ted as an exhib i t  paint  a devastat ing 

p icture of  what was done to the deceased's body.    

 5 

In her evidence, which was comprehensive and which I  wi l l  not 

ent i re ly repeat,  Dr Quarr ie sketched out the extensive nature 

of  mult ip le bruises,  lacerat ions and abrasions of  varying sizes 

and age, over the deceased's body,  which exhib i ted repet i t ive 

and grave assaults,  some of  which were rarely seen in 10 

chi ldren.   Fractures on the forearm and skul l  were noted,  with 

Dr Pi tcher a lso noting a f racture on the toe.    

 

The wounds also showed that  severe pain was inf l ic ted on the 

deceased in d if ferent  ways,  varying f rom not only being beaten 15 

by a bel t  and hand, but  her ears were twisted,  neck grabbed, 

and she was possib ly p inched on her bel ly mult ip le t imes. 

Circular and circumscribed burn wounds were noted on top of  

both of  her feet ,  wi th one foot  showing the existence of  

over lapping wounds at  d if ferent  stages of  heal ing.    20 

 

Both the accused and A. att r ibuted these wounds to possib le 

insect  b i tes but Dr Quarr ie stated that  those are wounds that 

would have been caused by a round item such as c igaret tes,  a 

car c igaret te l ighter or any other heated object  wi th a round 25 
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pat tern.   This,  according to Dr Quarr ie was synonymous with 

chi ld abuse.  The deceased was in the care of  the accused 

and/or her father dur ing the three-month per iod when these 

burn wounds occurred.  Aside the burn wounds and the 

but terf ly- l ike scars on the deceased's bel ly,  that  the accused 5 

denied knowledge of ,  the accused admit ted that  she repeatedly 

assaulted the deceased severely dur ing the three months in 

her care.  

 

During the inf l ic t ion of  the f resh in jur ies,  apart  from the 10 

extensive mult ip le deep red-purple contusions on the but tocks, 

l imbs and other p laces showing severe beat ing,  pointed 

objects were appl ied to the deceased's leg,  her arm was 

twisted and broken, with the breaking of  the u lna bone, 

showing that  she was blocking blows.  Her wrist  was held f i rm 15 

so that she could not  run away (according to the accused).  

She was also smacked hard on the mouth,  causing a cut  on the 

l ip .    

 

The beat ing on the day in quest ion,  which is the day of  her 20 

death,  was prolonged as indicated by extensive haemorrhage 

and overlapping contusions.   The deceased also sustained 

three focal  in jur ies on her head and two f ractures on the skul l ,  

showing that  she must have been hi t  by or against  a hard 

object  three t imes or once against  a three-pronged object .  25 
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She suf fered a f racture on her toe and her r ibcage was 

bruised,  indicat ive of  squeezing,  as there were no palpable 

external  in jur ies in that area of  the chest . 

 

Old in jur ies were noted on the scalp,  which the accused said 5 

she knew nothing about.   Dr Pi tcher a lso noted an old r ib 

f racture.   I t  must be noted that  Dr Dreyer f rom Oudtshoorn 

test i f ied that f rom the deceased's medical  h istory,  whi lst  in 

Oudtshoorn,  she had never been treated for anything other 

than infect ions and ai lments that  young chi ldren would 10 

occasional ly suf fer f rom. 

 

As already known, the deceased died of  mult ip le in jur ies 

caused by b lunt  force t rauma inf l icted with in 18 hours pre-

mortem, which in jur ies the accused admit ted she inf l ic ted on 15 

the day of  the deceased's death (a lbei t  only admit t ing to using 

the bel t  and hand).    

 

Impact of Death on the Deceased's Family 

 20 

The State cal led the deceased's b iological  mother,  Lara Boer, 

and her paternal  grandmother,  Katy Stols,  as witnesses for 

purposes of  sentencing.   They both test i f ied about how fu l l  of  

l i fe the deceased was, a lways with a smi le on her face and 

that she always at t racted a lot  of  people to her.   Boer handed 25 
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a photo of  the deceased to the Court.   She test i f ied about how 

her daughter 's death af fected her.   She stated that  she 

struggled to s leep and that  she at tended counsel l ing 

conducted by someone at her community.   She resented 

herself  and fe l t  that  she could have t r ied harder to look for her 5 

chi ld,  where the chi ld l ived with her b io logical  father.   She fe l t 

that  she could not t rust  men again with chi ldren.   She also fe lt  

that  the accused was a mother just  l ike her and knew what she 

was doing.    

 10 

Katy,  who was very emot ional  when she test i f ied,  stated that 

her mother,  Maria Stols,  who looked af ter the deceased when 

Katy was at  work,  cannot get  over the deceased's death.   She 

walked around with the deceased's obi tuary in her handbag.  

She, Katy,  was broken by the deceased's death.   She fe l t  that 15 

she could not  go on,  as she had helped ra ise the deceased 

l ike her own chi ld.   She st i l l  goes for counsel l ing.   She st i l l  has 

a lot  of  quest ions for the accused about how the deceased 

died. 

 20 

Accused's Actions and Showing of Remorse   

 

I t  is  so,  that  the accused admit ted to k i l l ing the deceased and 

to assault ing her for the per iod that the deceased was under 

her care.  She denies that  she intended to k i l l  the deceased 25 
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and was found gui l ty of  murder on the basis of  dolus 

eventual is .   In the judgment on convict ion,  I  deal t  wi th the fact 

that ,  a l though the accused admitted that  she ki l led the 

deceased, there remained a gaping hole as to how the ser ious 

in jur ies on the head, and f ractures on the skul l ,  were caused, 5 

whereas the accused stated that  she only used a bel t  to h i t  the 

deceased; s imi lar ly with the in jur ies to the r ibcage, toe and 

pinpointed in jur ies on the legs.    

 

I t  can therefore not  be said that  the accused took the Court 10 

into her conf idence and was complete ly candid about what 

actual ly happened on that  day.   I  accept that  whi lst  the 

accused fa i led to expla in those in jur ies she did not point  to 

anyone else, but admitted that those would have been only 

caused by her as the deceased was in her care.   I t  may be 15 

that ,  as the State puts i t ,  the evidence was overwhelming.   A. 

was at  work and the deceased was in her care and therefore 

she had no opt ion but to admit  to those in jur ies and could not 

point  to anyone else. 

 20 

The accused did not  te l l  anyone about her act ions.  Had i t  not 

been for Dr Gi lbert 's  d iscovery on that  day and insistence that 

the matter be reported to the pol ice and a postmortem be 

conducted,  the deceased could have been buried with no-one 

knowing what happened to her,  l ike in many other cases that 25 
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go unreported,  as stated in the study that  Ms Ajam for the 

state referred me to,  which I  shal l  come to short ly.  

 

Interests of Society  

 5 

Ms Ajam referred to a 2009 study,  publ ished in the Bul let in of 

the World Health Organizat ion 2013, t i t led “The Epidemiology 

of  Chi ld Homicides in South Af r ica” by Shanaaz Mathews & 

Others,  which,  in ter a l ia,  refers to stat ist ics which showed that 

homicide resul t ing f rom chi ld abuse and neglect  was most 10 

common in chi ldren under f ive years o ld in South Af r ica the 

major i ty of  which were gir l  chi ldren.   According to the study,  as 

at  2009 nearly hal f ,  (44.4%) of  a l l  chi ld homicides,  involved 

fata l  chi ld abuse.  Deaths involving chi ld abuse are 

underreported.  The study also showed that chi ld abuse is 15 

endemic in South Af r ica.    

 

Ms Levendal l  submit ted that  when the Court  considers the 

interests of  society,  i t  must take into account that  members of 

the community could have done more to help prevent the fata l 20 

chi ld abuse.  Members of  the community who saw signs of  

abuse did not react  by protect ing the deceased f rom the 

abuse.  A.  a l lowed the abuse to occur in h is house.  Boer 

could have done more to look for her chi ld,  the paternal 

grandaunt who was to ld by the doctor about the abuse asked 25 
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the doctor not  to report  the matter to the pol ice (according to 

the doctor) ;  she returned the deceased to her father,  Chi ld l ine 

fa i led to act ( i f  regard is to be had to the doctor 's evidence),  

maternal  aunts not iced that  something was not  r ight  wi th the 

deceased but d id not  do much ei ther,  the great-grandmother 5 

was informed about the soi l ing problem and the grandmother 

of ten spoke to the deceased and I must add, in Stel lenbosch at 

the fami ly gather ing on a Saturday before the deceased's 

death,  the deceased's swol len hands were not iced, but  nothing 

was done thereaf ter,  by those who not iced the hands,  af ter 10 

both A.  and the accused denied assault ing the chi ld.  

Accordingly,  too many people not iced something was not  r ight ,  

but  not  enough was done. 

 

I  agree with Ms Levendal l ,  th is is of  great  concern to the Court 15 

as previously ment ioned in the preceding judgment.   However,  

to be fa ir  to the general  members of the community and some 

family members of  the deceased, the accused concealed her 

act ions.  She conceded that nobody knew that she was 

abusing the deceased and therefore the severi ty of  her 20 

conduct  was possib ly unsuspected, by most.    

 

I t  is  concerning though, that  when direct  evidence of  

suspected chi ld abuse was observed by a doctor;  the matter 

was not  escalated to the pol ice.   A. was cal led by the doctor 25 
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and to ld about chi ld abuse, but  he l is tened to the accused.  

How the deceased was returned to a home where i t  was 

evident that  she was subjected to torturous t reatment,  is 

beyond me.  A.  blocked the maternal  fami ly's access to the 

chi ld.    5 

 

The deceased's mother went to the pol ice but  she states that 

she got no help because she did not  have A. 's address.   She 

was in the process of  get t ing socia l  workers involved when the 

death of  the deceased occurred,  according to her s ister,  10 

Charmaine Liebenberg.   Clear ly,  i f  invest igat ions were done 

and act ion taken, the deceased could have possibly been 

rescued.  Having said that,  i t  does appear that the accused hid 

her behaviour even f rom her own family.  

 15 

Whilst  the community can be blamed for not  being vigi lant  

enough, i t  certa in ly cannot mean that  i ts interests,  of  f rowning 

upon the accused's behaviour and i ts expectat ions,  that  st rong 

messages must be sent out  there by the Courts that  such 

behaviour cannot be to lerated,  should not  be taken into 20 

account.   Does the al leged lackadais ical  at t i tude lessen the 

interests of  the community?  Not necessari ly so,  the pervasive 

nature of  fata l  chi ld abuse st i l l  needs to be combatted.  Hence 

there are in i t iat ives l ike the 16 days of  Act ivism for no vio lence 

against  women and chi ldren,  which is current ly being 25 
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observed.   

 

I t  has been stated however that  sentencing must be 

individual ised,  accused persons must not  be sacr i f iced at  the 

a l tar of  deterrence.  A sentence must be fa ir  and appropriate, 5 

taking into account the c ircumstances of  a part icular case. 

 

Appropriate Sentence   

 

Returning to the approach the Court should adopt,  I  wi l l  s tart  10 

by saying that  I  do not  th ink i t  is appropriate to impose a 

sentence of  l i fe  imprisonment in th is case.   The circumstances 

of  th is case are such that  they do not warrant  the imposit ion of  

l i fe ,  taking into account that  there are mit igat ing factors 

present which I  have had regard to.   I  th ink that  much is 15 

evident f rom what I  have out l ined above in re lat ion to the 

of fender,  which need not  be repeated,  coupled with the fact 

that the accused is a f i rst of fender,  where ordinar i ly,  for 

murder the start ing point  would have been a sentence of  15 

years.   For chi ld abuse the Court  can impose a sentence of  up 20 

to 10 years in terms of  sect ion 305(6) of  the Chi ldren's Act  38 

of  2005. 

 

The Court  is  of  the opin ion that ,  having viewed al l  the factors, 

namely,  the personal c i rcumstances of  the accused, the 25 



 
S S 4 5 / 2 0 1 6  

29 SENTENCE 

 

/EDB                                                                              / . . . .  

ser iousness of  the of fence and the interests of  society,  a long 

term of  imprisonment,  cumulat ively,  should be imposed, 

b lended with a measure of  mercy.    

My view is that the of fences are very ser ious and bruta l ;  the 

evidence led dur ing the t r ia l  c lear ly demonstrates that .   Whi lst 5 

the deceased died of  f resh in jur ies inf l ic ted in one day,  one 

can only imagine the level  of  pain that  she must have endured, 

for a per iod of  three months,  wi th the most recent of  the 

beat ings inf l ic ted on the day of  her death,  being the Tuesday 

or Wednesday before,  which the accused stated she 10 

administered when she was sober and used al l  her power to 

beat the deceased, stopping only when she was t i red of  doing 

so.   This was so severe such that swol len hands were noted by 

fami ly members at  the gather ing in Stel lenbosch on the 

Saturday of  that  week. 15 

 

The deceased endured the beat ings with no-one to run to, 

because the person she cal led “Mommy”,  that  she l ived with on 

a dai ly basis,  when the father was not  there,  aggressively beat 

her.   She was help less and defenceless.   She was a chi ld of  20 

only three years o ld,  weighing a mere 13 ki lograms, smal ler 

than the average chi ldren of  her age.  She was st i l l  developing 

emot ional ly and socia l ly,  at  that age learning to manage her 

feel ings and ta lk ing.    

 25 
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She was caught in-between the decis ions of  her father and the 

accused, which she innocent ly knew nothing about.   She was 

simply uprooted f rom her loving fami ly in Oudtshoorn, by her 

father without her mother 's knowledge and consent.   As a chi ld 

she could do nothing about that ,  she is s imply dependent on 5 

adults to make the r ight  choices for her.   Adults,  however,  

fa i led her and made her the vict im of  their  own f rustrat ions.  

The accused is however,  in  my view, rehabi l i ta table as the 

c ircumstances which I  have out l ined above concerning her, 

show.  10 

 

As to the issue of  her being a pr imary caregiver to her minor 

chi ldren,  the defence's submissions may on th is point  not 

necessari ly be accurate.   Whi lst  she was present in the l ives of  

her minor chi ldren,  her chi ldren have been and are cared for 15 

and supported by her mother and sister.   Furthermore,  even 

when the accused l ived in Happy Val ley,  wi th A. and the 

deceased, her chi ldren remained wi th her mother.   Al though 

the chi ldren would miss growing up with their  mother,  they wi l l  

not  necessari ly be start ing a new l i fe with strangers.   They 20 

have always l ived with their  grandmother.   

 

Yes,  the younger chi ld vis i ted her mother a lot  more in Happy 

Val ley and the accused had gone back to Sarepta and l ived 

with them before her incarcerat ion,  the chi ldren wi l l ,  however,  25 
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not  be rooted out  of  their  fami l iar surroundings.   This is s imi lar 

to the s i tuat ion recognised in the decis ion of  MS v S (Centre 

for Chi ld Law as Amicus  Curiae )  2011 (2) SACR 88 (CC) 

paraSs 62 and 63 where i t  was found that  Mrs S was not  a sole 

caregiver,  as the father of  the chi ldren who was a co-resident 5 

and was wi l l ing to take care of  them during her incarcerat ion.    

The Court  considers that th is issue forms part of  the 

cumulat ive mit igat ing considerat ions and i t  has considered i t .  

 

Conclusion  10 

 

In conclusion therefore,  a long term of  imprisonment is 

warranted.   However,  mit igat ing factors are present and a term 

of  l i fe imprisonment asked for by the State is not  appropriate 

in th is case.   The Court  wi l l ,  therefore,  move f rom the premise 15 

that ,  whi lst  for murder substant ia l and compel l ing 

c ircumstances are present,  the severi ty of  the of fences,  taken 

cumulat ively with chi ld abuse, cal l  for an ef fect ive term of 

imprisonment longer than 15 years which would be a fa ir  and 

balanced sentence recognis ing both aggravat ing and mit igat ing 20 

factors.    

 

I t  wi l l  be recal led that the SCA in Mthembu supra  at paragraph 

11,  stated that  i t  fo l lows f rom Sect ion 52(3)(a) that:  

 25 
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“ . . .  even were a court to conclude that substant ia l  and 

compel l ing c ircumstances do indeed exist,  i t  may in the 

exercise of i ts  sentencing discret ion nonetheless impose the 

prescr ibed minimum or such higher sentence as to i t  appears 

just . ”    5 

 

I  am al ive to the fact  that I  am using th is reasoning in respect 

of  the cumulat ive ef fect of  sentences to be imposed in respect 

of  murder,  to which sect ion 52 provis ions apply,  and chi ld 

abuse, which is not  governed by the minimum sentence 10 

legis lat ion.   By doing so, I  am not conf lat ing the princip les 

appl icable.   My point  goes to the ef fect  of  the u l t imate 

sentence imposed and the pr incip les which govern fa irness 

and justness in sentencing.  

 15 

I  thought about whether i t  could be argued that  there may be 

dupl ic i ty of  of fences of  murder and chi ld abuse and that  they 

should be viewed as f lowing f rom the same incident for 

purposes of  sentencing.   My view is that they are appropriate ly 

separate of fences and should be recognised as such (with the 20 

appropriate measure of  mercy) in that  the abuse occurred over 

a per iod of  three to four months pr ior to the death of  the 

deceased and in many instances severely so;  the death of  the 

deceased i tself ,  was caused by f resh in jur ies inf l ic ted with in 

18 hours pre-mortem, which the accused admit ted to have 25 
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been on 23 January 2012.   

 

In the resul t ,  having taken al l  the factors appl icable in th is 

case cumulat ively into account I  make the fo l lowing order:  

 5 

(1) In respect  of  COUNT 1,  OF MURDER, THE ACCUSED IS 

SENTENCED TO THIRTEEN (13) YEARS IMPRISONMENT; 

 

(2) In respect of  COUNT 2,  OF CHILD ABUSE, THE 

ACCUSED IS SENTENCED TO SEVEN (7) YEARS 10 

IMPRISONMENT, of  which TWO YEARS  wi l l  run 

CONCURRENTLY WITH THE SENTENCE IN COUNT 1 OF 

MURDER.  

 

(3) The accused is therefore SENTENCED  ef fect ively TO 15 

EIGHTEEN (18) YEARS IMPRISONMENT.  

 

(4) The accused is found UNSUITABLE TO WORK WITH 

CHILDREN  in  terms of  Sect ion 120(4) of  the Chi ldren's Act  38 

of  2005. 20 

 

(5) The Registrar of  th is Court must, in  terms of  Sect ion 

122(1) of  the Children's Act 38 of 2005, not i fy the Director 

General :  Department of  Socia l  Development in wr i t ing of  the 

f indings of  th is Court  made in terms of  Sect ion 120(4) of  the 25 
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Chi ldren's Act 38 of  2005, that  the accused is unsuitable to 

work with chi ldren,  for THE DIRECTOR GENERAL TO ENTER 

THE NAME OF THE ACCUSED AS CONTEMPLATED IN 

SECTION 120 IN PART B OF THE REGISTER. 

 5 

(6) In terms of  the Firearms Contro l  Act  60 of  2000, the 

ACCUSED IS UNFIT TO POSSESS A FIREARM.  

 

 

 10 

 

                                                  ___________________ 

                                                          BOQWANA, J 


