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IN THE HIGH COURT OF SOUTH AFRICA 

(WESTERN CAPE DIVISION, CAPE TOWN) 

CASE NUMBER    :              SS15/2015 

DATE     :       22 FEBRUARY 2017 

In the matter between:  5 

THE STATE                                    

and 

LINDANI NAKANI                                                       Accused 

 

J U D G M E N T 10 

 

BOQWANA, J  

 

INTRODUCTION 

The accused was arra igned for t r ial  before th is Court  on an 15 

indictment in respect of  a charge of  murder , read with the 

provis ions of  the Criminal Law Amendment Act  105 of  1997 

(“ the Criminal Law Amendment Act”)  on the basis that  the 

offence he is charged with is ment ioned in Part  I  of  Schedule 2 

of  the Criminal Law Amendment Act ,  in that  the death of  the 20 

deceased was planned or premeditated.    

 

The State a l leges that  on or about 3 July 2014 and at  or near 

24995 N2 Gateway, Delf t ,  in the distr ict  of  Bel lv i l le ,  the 

accused unlawful ly and intent ional ly k i l led Busiswa Centane 25 



 
S S 1 5 / 2 0 1 5  

2 JUDGMENT 

 

/NY  / . . .  

Rwayi ( “ the deceased”) ,  an adult  female person , by shoot ing 

her with a f i rearm.   

 

The State was represented by Mr Moeketsi  throughout the t r ia l.   

For the greater part  of  the t r ia l  the accused was not legal ly 5 

represented,  up unt i l  the close of  h is case. At  the 

commencement of  the t r ia l  the Court  took some t ime to expla in 

to the accused his r ight  to legal representat ion and that  should 

he not be able to af ford to pay for his own lawyer he may be 

assisted at  the State’s expense by approaching Legal Aid.  The 10 

accused advised the Court  that  he wished to conduct h is own 

defence.  The Court  expla ined to him the ser iousness of  the 

of fence that  he faced, the complexi t ies that  may ar ise during 

the t r ia l  and the rel iance of  the State on the appl icabi l i ty of  the 

minimum sentence of  l i fe imprisonment in the event that  the 15 

accused were to be found gui l ty of  the of fence.  The Court  a lso 

expla ined that  i t  would be in h is best  interest  to exercise his 

r ight  to legal representat ion , as complex issues of  law and fact 

may ar ise in th is case.  The accused advised the Court that  he 

was aware of  the ser iousness of  the case and had elected to  20 

conduct h is own defence and pleaded with the Court  to 

proceed with the matter.   The Court  proceeded on that  basis.  

The Court  reminded the accused of  h is r ight  to legal 

representat ion at var ious stages throughout the t r ia l .    

 25 
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At  the plea stage the accused was unsure whether to p lead 

gui l ty or not  gui l ty.   Having l istened to the accused i t  was 

evident that  he was not  admit t ing to a l l  the elements of  the 

of fence that he was charged with by the State.   In that regard 

the Court  entered a plea of  not  gui l ty.    5 

 

In h is p lea explanat ion the accused informed the Court that  he 

acted i rrat ional ly and did not  th ink stra ight  as a reasonable 

person should have.  Mr Moeketsi then asked the Court  to 

ascerta in f rom the accused what he meant by that  explanat ion , 10 

so as to ensure that  the Court  was not deal ing with a case of  

pathological  cr iminal incapacity and furthermore the State had 

to be clear as to what the defence of  the accused was in th is 

instance.   Having enquired f rom the accused i t  was unclear 

f rom the explanat ion  he of fered at  that  stage whether a mental 15 

i l lness or defect  or any other reason was present necessi tat ing 

the referra l  of  the accused for mental  observat ion.   The Court 

a l lowed the matter to proceed on the basis that  i f  i t  became 

apparent dur ing the t r ia l  proceedings that  there was a basis to 

refer the accused for mental  observat ion the Court would make 20 

a determinat ion at that  appropriate stage.  

 

EVIDENCE 

The State cal led 17 witnesses in tota l .   The accused test i f ied 

in h is defence and also cal led two witn esses.  The Court  25 
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expla ined the r ights of  the accused, the manner in which the 

proceedings would unfold and the law throughout the var ious 

stages of  the proceedings.   A t r ia l -with in-a-t r ia l  was held in 

respect of  the part of  the evidence of  a State witness ,  Colonel 

Jacobus Fredericks  ( ‘Fredericks’) .   Both part ies appl ied for 5 

hearsay evidence to be admit ted regarding certa in witnesses, I  

deal with those issues later.    

 

THE STATE’S CASE  

The State’s f i rst  wi tness was Nonyameko Manengela 10 

( ‘Manengela’) .   Manengela test i f ied that  she was a member of  

the SAPS stat ioned at  Delf t  Pol ice Stat ion.   She has been a 

member of  the South Af r ican Pol ice Service (“SAPS ”)  for 6 

years.   Her funct ion involved assist ing people and at tending to 

complaints in the Delf t  area.   On Thursday 3 July 2014 she 15 

was on duty at  work.   She got a cal l  f rom radio contro l  at  

10:49.  At  the t ime she was with Constable Ndzotyana , who 

was the dr iver dr iving a pol ice van.  They were on duty 

at tending to complaints.   The cal l  related to a shoot ing at  the 

N2 Gateway at  24 Sect ion.   At  th is stage they were not  far 20 

f rom the pol ice stat ion and were st i l l  patro l l ing.  They 

immediately went to the place f rom where the complaint came.  

They saw a si lver  Toyota Yaris motor vehic le a longside the 

house.  The dr iver’s s ide of  the motor vehic le was open and 

the road was fu l l  of  people.  Manengela not iced a lady lying on 25 
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the road. This lady was red by her stomach with b lood.  She 

quickly cal led an ambulance.  When the ambulance arr ived the 

lady was cert i f ied dead.   

 

She not iced bul let  cartr idges in the street  a longside the Toyota 5 

Yaris vehic le and alongside the house.  She cal led al l  the 

necessary people to come to the scene , such as the 

photographer,  IPID and the morgue van.  The morgue van 

came and took the body to the mortuary.  Constable 

Vuyolwethu Mini  ( ‘Mini ’ )  who was the photographer came to 10 

the scene of  cr ime.  Mini  photographed the scene  and took the 

cartr idges with h im.  Manengela could not state what IPID 

stood for except that  the f i rst  let ter stood for ind ependent.  

The IPID would be cal led in s i tuat ions where a pol ice of f ic ial 

or a State of f ic ia l was involved in a shoot ing and not in a l l  15 

shoot ings.   When she saw the lady who was lying on the 

ground she not iced that  the lady could not  move . She could 

however not  make a decis ion on her own that  the lady was 

dead.  She could recal l  that  there were 13 cartr idges that  she 

found. 20 

 

In cross-examination she test i f ied that they received the 

complaint  f rom the radio contro l ler.   When she got to the scene 

she did not  see the suspect but  she got informat ion f rom the 

pol ice stat ion that  the suspect was a pol ice of f ic ia l  and 25 
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therefore she had to cal l  the IPID.  The cartr idges were 

alongside the house and the vehic le was also alongside the 

house.  She test i f ied further tha t  nobody gave any informat ion 

about what happened when they t r ied to ask.    

 5 

The next  witness was Mini  who test i f ied that  he worked for the 

SAPS at  Delf t  Service Point  Local Criminal Record Centre 

(“LCRC”).   He has been working for the SAPS for 7 years.   He 

jo ined the LCRC in January 2010.  As a member of  the LCRC 

his dut ies involved working as a photographer,  draughtsman, 10 

videographer and l i f t ing of  f ingerpr ints at  cr ime scenes.  To be 

a member of  LCRC he underwent t ra in ing at  var ious t ra in ing 

inst i tut ions.    

 

On 3 July 2014 he was on duty where he at tended a cr ime 15 

scene.  Whi lst  he was outside doing his dut ies he was cal led 

via the SAP radio and was informed that  there was a cr ime 

scene at  the N2 Gateway at  Delf t  that  he had to attend as a 

photographer.   When he reached the cr ime scene i t  was 

already cordoned of f .   The f i rst  person that he met was a 20 

female pol ice person wearing pol ice cloth ing and her name 

was Constable N V Manengela  ( ‘Manengela’) .   He asked her 

about what happened and she expla ined what sh e heard when 

she got to the scene.  He asked her to point  out  where the 

cr ime scene started and where i t  ended and al l  the evidence 25 
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that  could be found.  He then took his scene report  where he 

made notes of  the cr ime scene and drew a rough sketch of  the 

cr ime scene on i t .   Af ter that  he made notes on the same 

report .   He then went to the vehic le that  he was using and took 

out the cones.  He placed the cones alongside the exhib i ts that 5 

he had marked at  the cr ime scene.  He drew a rough sketch of  

the cr ime scene and took photographs.   Af ter the cr ime scene 

was pointed out to h im by Manengela ,  he saw the deceased 

female lying in the road and a Toyota Yaris,  s i lver  in colour, 

standing in f ront  of  the house.  The door of  the Toyota Yaris 10 

motor vehic le was open.  A longside the motor vehic le on the 

ground were cartr idge cases and bul lets.   Other bul lets were 

inside the motor vehic le.   At  the scene of  cr ime he would make 

a mark showing which point  belongs to which exhib i t .   In th is 

instance point  C was a cartr idge cas e.  He col lected the 15 

exhib i ts  and took photographs of  what t ime the exhib i ts were 

taken. He then placed the exhib i ts in a bag at  each point  of  the 

cr ime scene.   Af ter he f in ished placing each exhib i t  in  a bag he 

took the exhib i t  bag and started taking phot os of  the whole 

cr ime scene standing at  a d istance.  He also took a photograph 20 

of  each exhib i t  c lose by.   He then picked up al l  the exhib i ts 

and placed them in a large bag which he marked with a case 

number,  the stat ion,  the charge and the LCRC reference 

numbers.  Manengela informed him that  he had to go to the 

Delf t  Pol ice Stat ion where she said the suspect ’s motor vehic le 25 
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was.  Manengela informed him that  there was also a f i rearm in 

the motor vehic le in the f ront .  He went to the Delf t  Pol ice 

Stat ion af ter he received that  informat ion.  When he was there 

he took photos of  the motor vehic le on the inside and of  a 

f i rearm.  As he entered the gate of  the pol ice stat ion there was 5 

an Avanza motor vehic le ,  white in colour ,  and there was a 

pol ice of f icer standing next  to the motor vehic le.   He 

approached the pol ice of f icer and introduced himself  and to ld 

the pol iceman what he was doing there.   The pol ice of f icer 

introduced himself  as Colonel Fredericks.   Fredericks is the 10 

one who pointed out the Avanza that was fac ing him and there 

was a f i rearm inside.   There was a magazine next  to i t  and the 

f i rearm i tself  had another magazine inside.   W ithout touching 

anything on the inside of  the motor vehic le he took 

photographs of  the motor vehic le.   Thereaf ter he took 15 

photographs of  the f i rearm and the magazine that  were found 

inside the vehic le.   The magazine that  was alongside the 

f i rearm was empty.   He not iced that  the magazine did not  have 

bul lets because i t  had holes.  

 20 

Fredericks removed the bul lets f rom the magazine in f ront of  

h im as he was preparing to p lace the exhib i t s in  exhib i t  bags.  

He separated the exhib i ts f rom each other so they could be 

taken for storage to the Delf t  Pol ice Stat ion.  Fredericks 

opened the f i rearm by pressing the re lease button,  cocked the 25 
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f i rearm, locked i t  whi lst  i t  was open to make sure  i t  was on 

safety and that  there was no bul let  inside ,  so that  i t  could be 

taken to Delf t .   That is the procedure that  is needed to be 

fo l lowed according to the teachings that  Mini  had received 

f rom the pol ice.   5 

 

According to h is observat ions there were no bul lets  in the 

chamber of  the f irearm.  The magazine had 15 bul lets in i t .   

The type of  f i rearm that  he was ta lk ing about was a Z88 9mm 

pisto l .  And th is f i rearm is used by pol ice of f icers as a f i rearm 10 

that  can f i t  on the waist  of  a pol ice of f icer.   As a member of  

the LCRC and as a pol ice of f icer he had knowledge of  f i rearms 

and of  th is part icular f i rearm and how i t  was used.  According 

to h is knowledge and tra in ing ,  the f i rearm was designed to 

carry 15 rounds of  bul lets ; however i t  is  possib le that i t  could 15 

carry 16 bul lets in tota l .   That would happen when i t  is cocked 

and a space is lef t  for another bul let  to f i t .   By put t ing an extra 

bul let  in the space one would make i t  possib le for i t  to carry 16 

bul lets .  Af ter he took the photograph and Fredericks had 

checked that  the f irearm was safe ,  i t  was placed in the exhib i t  20 

bag.  He wrote a note in h is scene report .   The exhib i t  bag was 

taken by Fredericks and i t  was sealed.   He made Fredericks 

sign along the ent ry that  he made.   

 

Af ter everyth ing was done Mini  went to another cr ime scene 25 
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because i t  was a busy day.   Af ter he f in ished with that  cr ime 

scene he went to the of f ice where he opened the cupboard (or 

locker) and placed the exhib i ts in the cupboard.   He l ocked the 

cupboard to make certa in of  the safekeeping of  the exhib i ts  -  

he did that  because the person in charge of  the storage had 5 

gone home already.   

 

The fo l lowing day on 4 July 2014 he took out the exhib i ts and 

went to the person who was in charge of  the storeroom, Benita 

Valer ie Pietersen ( ‘Pietersen’) .    10 

 

Pietersen took a register that was referred to as the SAP459 

and registered al l  the exhib i ts that were going to be stored 

according to the LCRC.  Pietersen wrote down each and every 

exhib i t  that  he gave to her and that  a l l  happened in f ront  of  15 

him.  He signed on the register i tsel f  to say that  she had 

wri t ten down al l  that  he had given to her.   Pietersen also 

signed to conf i rm that  she had received the exhib i ts f rom him.  

Af ter that  she took the exhib i ts and locked them in storage 

where they would stay unt i l  they were taken to the Forensic 20 

Science Laboratory in Plat tekloof .  

 

He took the exhib i ts to the Plattekloof  Forensic Lab oratory 

h imself .   He wrote everyth ing that  he did in the docket he used 

to wri te statements about the exhib i ts that  were in 25 
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safekeeping.  He typed a statement h imself  and double  

checked that  what was in the statement coincided with the 

exhib i ts.   He then signed at  an appropriate p lace and at tached 

the statement to the exhib i t  bag.    

 5 

Mini  further test i f ied that  the photos that  he took were 

downloaded and placed on a CD.  The CD and the docket with 

the photos were placed with the SD card which was sent to h im 

by the downloader.   When he received the CD and the docket 

he placed them onto the computer and compi led a photo 10 

album.  Af ter compi l ing a photo album he deposed to an 

af f idavi t  re lat ing to the cr ime scene.  He did not do an af f idavi t  

about what he did at  the pol ice stat ion in re lat ion to the motor 

vehic le he found there.    

 15 

Photos 1 to 35 were cr ime scene photos and photos 36 to 43 

were photos that  he took at  the police stat ion.   Photo 41 is a 

photograph that  had a magazine wi th holes where one would  

see the bul lets.  During his test imony he mark ed with a red 

pen and wrote the let ter Y,  indicat ing that  the holes were in 20 

the magazine in photo 41.   He test i f ied that  photo 42 was a 

f i rearm which had a magazine inside and the f i rearm appeared 

to be on a safety mode.  The af f idavi t  re lat ing to the cr ime 

scene as wel l  as key to the photo plan and photos were 

handed in as exhib i t  “A ” .   Mini  further referred to a forensic 25 
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af f idavi t  which detai led the exhib i ts that  he col lected on 3 July 

2014 at the scene at  24995 N2 Gateway, Delf t .   The forensic 

invest igat ion af f idavi t  was handed in as exhib i t  “B ” .   Mini  read 

into the record the contents of  the af f idavi t  re lat ing to exhib i ts 

1 to 19,  which re lated to cartr idge cases and bul lets that  he 5 

col lected at  the cr ime scene.  He indicated that  there was a 

typing error  in re lat ion to exhib i ts 17,  18 and 19 respect ively 

which stated that  the re levant cartr idge cases were found on 

the ground next  to the door of  the house.  He indicated that 

the re levant statement should read as ‘ found on the ground 10 

next to the house’.   According to Mini ,  exhib i ts 1 to 19 were 

put inside a forensic bag with number PA3000904653 unt i l  they 

could be taken to the Bal l is t ic Unit  in Panorama.   

 

On 4 July 2014 he booked exhib i ts 1 to 19 into the Forensic 15 

SAP459/416/2014 register at  CR and CSM, Delf t  Service Point 

and placed i t  in  the exhib i t  room for safekeeping unt i l  i t  could 

be sent to the Bal l is t ic Unit  in  Panorama.  On 15 July 2014 he 

sealed exhib i ts 1 to 19 into forensic exhib i t  bag PA3000904653 

and took i t  by hand to the Forensic Science Laboratory in 20 

Panorama.   

 

In cross-examinat ion he test i f ied that  he received pol ice basic 

t ra in ing f rom 12 January 2009 to June 2009 . He then at tended 

Phi l ippi  Pol ice Academy and started working in Mait land Pol ice 25 
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Stat ion where he completed his pol ice t ra in ing.   In January 

2010 he went to the LCRC in Bel lvi l le .  He was sent for t ra in ing 

as a cr ime invest igator in Paar l  where he received t rain ing to 

l i f t  f ingerpr ints, take photos and videos.  He completed his 

t ra in ing in the same year.   In June of  the same year he started 5 

vis i t ing cr ime scenes doing invest igat ions.   He then 

specia l ised in l i f t ing f ingerpr ints up to January 2014.   In 

February 2014 photographers and f ingerpr int  l i f ters were 

combined as a unit  and he started working as a photographer 

at  cr ime scenes,  which is  what he st i l l  does.   Based on the 10 

t ra in ing he received as a pol ice of f icer a f i rearm is not 

supposed to be lef t  in  the manner that  he found in the white 

Avanza, as i t  posed a danger to anyone who came across i t .   A 

f i rearm must be kept in a holster placed at  the waist  of  the 

pol ice of f icer or in the safe.   He conceded that  quest ions must 15 

be asked regarding the manner in which the f i rearm in quest ion 

was found in the vehic le.    

 

The next  witness was Pietersen.  She test i f ied that  she has 

worked at  Delf t  Service Point  as an exhib i t  c lerk s ince 1 20 

November 2012.  The Service Point is part of  the SAPS , but 

she is not  a pol ice of f icer.   Her dut ies are to receive exhib i ts,  

book them in the 459 register,  s ign for them and put them in a 

store room.  She had the keys of  the store  room.  The pol ice 

individual  who brought the exhib i ts to her would s ign for the 25 
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exhib i t ,  and the same wi l l  happen when exhibi ts are booked 

out of  the store room.   

 

She referred to an extract  of  the exhib i t  register,  SAPS459 , 

which was handed in as exhibi t  “C” .   The register contains 5 

informat ion about the exhib i ts :  when they were received by her 

and f rom whom and how many she received and what the 

exhib i ts were and where they were taken , by whom, and when 

they were taken.  In th is instance the register recorded that 

she received one bag contain ing bul lets and cartr idges and 10 

there were 19 exhib i ts in number that  were given to her by 

Mini .   Mini  took the exhib i ts took the lab oratory in Plat tekloof  

and he signed to that  ef fect .  

 

The next  witness was Mandlakhe Cyprien Ntshingi la  15 

( ‘Ntshingi la ’) .   Ntshingi la test i f ied that  he was the pol ice 

of f icer working for the SAPS Rai lway Pol ice.   He has been 

working for the SAPS for 26 years ,  having started in 1990.  He 

started in Kwazulu -Natal  at  the police and in 2004 came to 

Cape Town to work for the Rai lway Pol ice.   He is a sect ion 20 

commander who patro ls on the t ra ins.  He knows the accused 

and the accused was part  of  h is team, he was the accused’s 

supervisor.    

 

On 3 July 2014 he was on hol iday at  h is Kwazulu -Natal  home 25 
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when he received a te lephone cal l  f rom the accused at 

approximately 11 o’c lock ,  saying that  he had shot h is 

gir l f r iend.  He did not  ask what led to that  because he was not 

sure what real ly happened.  The accused informed him that  he 

was at  Delf t  Pol ice Stat ion.   Ntshingi la then informed his 5 

commander and to ld h im to go there.   The accused advised 

him that  he was in the company of  Fredericks.    

 

In cross-examinat ion he test i f ied that  he did not  know how to 

answer a quest ion in re lat ion to how the accused was when he 10 

cal led him, a l l  he could say was that  he spoke sof t ly.   He had 

not experienced any problems with the accused as a person 

who worked under h is supervis ion,  they got on very wel l .   He 

conceded that  the accused fe l t  at  ease speaking to h im about 

h is personal issues and in part icular h is s i tuat ion at  home.   15 

 

A quest ion re lat ing to an appl icat ion  by the accused for a 

t ransfer to the Eastern Cape was put to h im.  He recal led the 

issue of  the t ransfer but  could not  comment about what 

happened af ter the appl icat ion  was sent ,  as that  was 20 

something beyond his involvement.   He test i f ied that  a 

commit tee deal ing with t ransfers had sat  and approved the 

accused’s t ransfer but they were wait ing for authorisat ion.   I t  

is  not  c lear why there was a delay for h im to be re lease d.  In 

re-examinat ion Ntshingi la test i f ied that  the accused had to ld 25 
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h im that  he had moved out of  h is home because the si tuat ion 

was not p leasant  and was staying at  the Pinelands Pol ice 

Barracks.   He had informed him that th ings were not p leasant 

with the person he was staying with ,  which person was a 

woman.  This conversat ion took place between 2013 and 2014.   5 

 

The State then called Arnolene Elana Eshla Joseph  ( ‘Joseph’)  

as i ts next  witness.   Joseph test i f ied that  she was  a forensic 

of f icer at  Tygerberg Mortuary.   Her dut ies were to col lect  the 

bodies at cr ime scenes.  She would  then take them to the 10 

Forensic Pathology Service at  Tygerberg.   They get to know 

about the bodies when they receive a cal l  through Metro 

Control .   They wi l l  then go direct ly to the  scene af ter receiving 

the detai ls of  the scene.   On 3 July 2014 she was on duty 

when she received a cal l  f rom Metro Control .   She was with 15 

her col league Friedel Arendse , who was the dr iver  of  the 

vehic le that  they used to go to the scene.  When they arr iv ed 

at  the scene they f i rst  saw a Constable ,  whom she could not 

remember,  who took them to the body that  was ly ing in the 

street .   He to ld them what happened and they received a 20 

declarat ion of  death ,  where the individual was cert i f ied through 

Metro Ambulance as deceased.  The body was lying on the 

ground with b loodstains and with fu l l  c lothes on.  I t  was 

covered with a b lanket.   They took the blanket of f  f rom the 

body and the f loor.   The blood was by the stomach.   They then 25 
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contacted Joseph ’s superior via radio at  Contro l  to say that 

they had received the body.  The superior gave them the WC 

number that  the computer generates.   The WC number is for 

the ident if icat ion of  the deceased and for the post  mortem.  

Af ter they had tagged the body they bagged i t  and p laced i t  on 5 

the stretcher.   They t ightened the stretcher so that  the body 

could not  move and placed i t  in  the back of  the vehic le which 

they use to t ransport  the bodies to the mortuary.   The body 

sustained no further in jur ies.   At  the mortuary they of f loaded 

the body and put i t  in  the f r idge.  The vehicle they were using 10 

was a “bakkie ” .   Joseph ’s af f idavi t  in  terms of  Sect ion 212 of  

the Criminal Procedure Act 51 of  1977 (“The Criminal 

Procedure Act”)  was admitted as an exhib i t ,  stat ing the t ime 

that  they had received the body,  which was 15:02 ,  the name of  

the constable that  they received the body f rom , which was 15 

Constable Manengela ,  and the detai ls of  the WC body tag 

number,  which was WC/14/1552/14.  The rest  of  the af f idavi t  

conf i rmed the evidence that  Joseph ’s had already given.   

 

The next  witness for the State was Wayne Jeremy Claassen  20 

( ‘Claassen’) .  He test i f ied that  he was employed by the 

Department of  Health ,  Pathology,  as a Senior Forensic Off icer.  

He has been employed at  the Pathology Unit  for 9 years.   His  

dut ies were to at tend at  the cr ime scene and assist  the 

pathologist  with the post  mortem.  He does so by removing the 25 
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deceased’s body out of  the ref r igerator and point ing i t  out  to 

the pathologist .   Af ter the autopsy is done , the body is sealed 

in a body bag.  An af f idavi t  in  terms of  Sect ion 212 of  the 

Criminal Procedure Act ,  deposed to by Claassen , was handed 

in as  exhib i t  “E ” ,  where Claassen had stated that  he removed 5 

a body of  an adult  female that was marked with body tag 

number WC/14/1552/14 out of  the ref r igerated storage.  He 

pointed out the body to Dr Estavao Afonso, the authorised 

person who performed the post mortem examinat ion on 

WC/14/1552/14.  Af ter the post -mortem examinat ion ,  the same 10 

body was returned to the ref r igerated storage by h im. Whi lst 

the body was in h is custody i t  sustained no further in jur ies or 

wounds. 

 

Another af f idavi t  in  terms of  Sect ion 212  (7) and (8) of  the 15 

Criminal Procedure Act ,  belonging to Claassen , was also 

handed in as Exhibi t  “F” .   In th is af f idavi t  Claassen s tated that 

on 7 July 2014 in performance of  his dut ies he received an 

exhib i t  bag with ser ia l  number PA6002038142 contain ing 

project i le  ( lef t  h ip).   PA600203814 contain ing project i le  ( lef t  20 

buttock).   PA6002038139 contain ing project i le  ( lef t  but tock 

infer ior) .   PA6002038141 contain ing project i le ( lef t  abdominal 

wal l ) ,  a corduroy jacket,  t rousers and black vest ,  for bal l is t ics.   

The exhib i ts are marked WC/14/1552/14 f rom Dr EB Afonso of  

the Forensic Pathology Laboratory Tygerberg and they were 25 
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sealed.   On 7 July 2014 he handed the exhib i ts ,  st i l l  marked 

with WC/14/1552/14 ,  to Warrant Off icer Serfontein f rom Parow 

SAPS stat ioned at  Franzi  Van Zi j l  Dr ive,  Tygerberg.   He 

handed the exhib i ts to Warrant Off icer Serfontein in h is of f ice 

at  the mortuary.   Serfontein was based at  the mortuary only for 5 

exhib i t  purposes and for documentat ion f rom the SAPS side.  

He was asked by the prosecutor whether he knew where 

Warrant Off icer Serfontein was .  He responded by saying that  i t  

came to h is at tention that  Serfontein had res igned, he did not 

know when he resigned.  This came to h is at tent ion at  the end 10 

of  last  year.   Warrant Off icer Serfontein was sick and did not 

come back.   At th is point  he did not  know of  h is whereabouts.  

What normal ly happened was that  the elements would  be 

handed over by the warrant of f icer to the invest igat ing of f icer 

deal ing with the speci f ic case.   15 

 

The next  witness was Fredericks.   Fredericks was stat ioned at 

Ravensmead SAPS.  He has been working for the SAPS for 29 

years.   He worked at Delf t  as an Operat ion Commander before 

he was transferred to Ravensmead.  His sole responsib i l i ty 20 

was to vis i t  cr ime scenes.  He has people working under h is 

command. 

 

On 3 July 2014 he was on duty and dressed in fu l l  uniform and 

dr iving a marked vehicle ,  numbered 811.  He was dr iving a 25 
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“bakkie ”  on his way f rom the pol ice premises towards Delf t  

South.   As he was leaving the premises he not iced a white 

Toyota Avanza pull ing into the pol ice stat ion very fast .  At  that 

moment the vehic le stopped next  to the vehic le he was dr iving, 

where he was seated by the dr iver ’s  s ide.   At  the t ime he was 5 

with a passenger.   He saw the accused that  is in court  jumping 

out of  h is vehic le.   He had a brown leather jacket.   He pul led 

up his hands and made some remarks.   I  revert  to the issue of  

the remarks later on.    

 10 

When the accused got out  of  the vehic le he immediately 

not iced that  the accused was a pol ice of f icer ,  as he knew 

where the accused was stat ioned.  When he looked at  the 

window f rom the dr iver ’s s ide he not iced a Z88 black pisto l  

that  was lying in f ront  on the passenger seat of  the white 15 

Toyota Avanza.  He tr ied to calm the accused down whi le h is 

r ight  hand was on his shoulder.   Af ter that  he requested the 

keys to the vehic le which were given to h im.  He made sure 

that  the doors o f  the vehic le were properly locked and that  was 

done in the accused’s presence.  He also expla ined to the 20 

accused that  he was a commissioned of f icer and i f  he could 

wi l l ingly point  at the cr ime scene where the incident took 

place.  The accused fu l ly agreed with h im and he also 

ment ioned that he wanted to see his gir l f r iend.  

 25 
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TRIAL-WITH-A-TRIAL 

At th is point ,  I  stopped the proceedings and enquired f rom Mr 

Moeketsi  whether the evidence being led was not enter ing into 

the terra in of  confessions and admissions a s provided for in 

Sect ions 217; 218; 219 and 219A of  the Criminal Procedure 5 

Act .   A debate ensued on th is issue.  Af ter due del iberat ions , 

and the fact  that  the accused was not legal ly represented ,  i t  

was unclear whether he objected to the leading of  th is 

evidence.  Having expla ined the appl icable provis ions of  the 

Criminal Procedure Act and the requirements of  sect ion 35 of  10 

the Const i tut ion of  the Republ ic of  South Af r ica ,  Act  108 of  

1996, to h im, the accused stated that  he objected to the 

leading of  that  evidence because he was not in h is ‘sober 

senses ’  when he made the ut terances he did to Fredericks.    

 15 

I  accordingly ru led that  a t r ia l -with in-a-t r ia l  be held in respect 

of  both the ut terances made by the accused to Fredericks and 

the point ing out as a measure of  caution ,  in view of  the lack of  

c lar i ty as to what the nature of  the evident ia l  mater ia l  that  

would be led by the State was.  At  one point  Mr Moeketsi ,  for 20 

the State submit ted that  the evidence const i tuted a confession 

but then urged the Court  to a l low the leading of  the evidence 

and make the determinat ion af ter the case whether or not the 

evidence is admissib le (a l though he later submit ted that  those 

were admissions).  That in my view was an inappropriate 25 
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manner of  deal ing with th is evidence , as an enquiry had to be 

conducted on whether the point ing out was done f reely and 

voluntar i ly and with in the provis ions of  sect ion 35 of  the 

Const i tut ion.   Included in th is enquiry were ut terances that 

Fredericks stated the accused made when the accused 5 

stopped and approached him.   

 

A t r ia l -with in-a-t r ia l  commenced and Fredericks test i f ied that 

the accused made ut terances to h im and when he did so he 

was normal and sober.   He in i t ia l ly was ta lk ing very fast  but  he 10 

calmed him down.  He to ld h im he was a commissio ned of f icer 

and the accused was not a l lowed to te l l  h im anything i f  he did 

not  want to because i t  could later be used as evidence.  He 

then asked him if  he could point  out the cr ime scene wi l l ingly 

which he did.   He conceded that  he did not  expla in any of  the 15 

Const i tut ional Rights of  the accused before the point ing out 

took place.  He only informed the accused of  h is r ights at the 

pol ice stat ion.  

 

In cross-examinat ion of  the t r ia l -with in-a-t r ia l  he test i f ied that 20 

the accused was the one who came to h im , when he entered 

the pol ice stat ion and made ut terances.  He stopped the 

accused f rom speaking further and said he was a 

commissioned of f icer.   He once again admit ted to not  having 

explained the accused’s const i tut ional r ights.   The accused did 25 
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not  lead any evidence during the t r ial -with in-a-t r ia l  and elected 

to remain si lent .  

 

During argument of  the t r ia l -wi th in-a-t r ia l ,  Mr Moeketsi 

submitted that  there were two issues under considerat ion.   The 5 

f i rst  being the ut terances at  the pol ice stat ion ,  which in h is 

view were made voluntar i ly when the accused approached 

Fredericks.   According to h im , Fredericks was minding his own 

business or h is work ,  when he was just  approached by the 

accused.  The manner in which the ut terances were made by 10 

the accused was just  spontaneous.  Fredericks test i f ied that 

the accused was in h is sober senses .  He was normal according 

to h is observat ion when making the ut terances he did.   Mr 

Moeketsi  accordingly submit ted that  the ut terances are 

admissib le and should be found as such. 15 

 

The second issue re lated to the circumstances surrounding the 

point ing out.   In th is regard ,  he submitted that  the accused 

ought to have been informed , amongst others ,  that  he was not 

compel led to do the point ing out and about the implicat ions 20 

thereof as wel l  as  h is other const i tut ional r ights.   He submit ted 

that  the point ing out cannot be admissib le.    

 

The accused on the other hand contended that  i t  could not  be 

said that  he ut tered those words in h is sober senses because 25 
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the si tuat ion was abnormal ,  which is an issue around which the 

whole case revolved.  According to h im Fredericks might not  

have known the accused’s condit ion when he uttered those 

words.  Therefore, the ut terances could not be admit ted.   

 5 

Having considered the evidence and the submissions made by 

the State and the accused in respect of  the t r ia l -with in-a-t r ia l  I  

ru led the point ing out to be inadmissib le as conceded by the 

State.   As regards the ut terances made by the accused at the 

pol ice stat ion when he approached Fredericks ,  I  took a more 10 

caut ious approach and made a provis ional ru l ing that  the 

ut terances made by the accused to Fredericks pr ior to the 

point ing out of  the cr ime scene were inadmissib le at  that 

stage, and that  I  would revis i t  th is ru l ing at  the end of  the t r ia l ,  

once I  had had a look at  the ent i re evidence.  I  la ter corrected 15 

the statement and required the State to address me on th is 

issue before the end of  i ts case ,  which i t  d id ,  so that  the 

accused could know what the ru l ing was before the close of  

the State’s case (being mindful  of  the observat ions of  the court 

in S v Mol imi  2008(3) SA 608 (CC) at paras 41 and 47 ).   20 

 

I  took a more caut ious approach part icular ly because the 

accused was not legal ly represented and I  wanted to have an 

opportuni ty to l is ten to other evidence by the State and take a 

decis ion af ter having l istened to a l l  of  the evidence of  i ts case.  25 
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The accused had indicated during argument that  the context  of  

the ut terances should be taken along with other evidence 

because the point that  he was not in h is ‘normal and sober 

senses ’  when making such ut terances to Fredericks was the 

issue around which the whole case centred.   In S v Muchindu 5 

2000(2) SACR 313 (WLD) at  316f  the court  held that:  

 

“A rul ing on admissib i l i ty in a t r ia l -with in-a-t r ia l  is  

inter locutory ,  and may be reviewed at  the end of  the t r ia l  

in  the l ight  of  later evidence . ”  10 

 

 See S v Mkhwanazi  1966(1) SA 736 (A) at  742(H)-743(A).  The 

court  held further in Muchindu at  316g: 

 

“This pr incip le in i tsel f  shows that  subsequent evidence 15 

in  the main t r ia l  may decis ively af fect  the determinat ion 

of  the issues in the t r ia l -with in-the-tr ia l .   I f  subsequent 

evidence may, why not a lso earl ier evidence? ”  

 

I  must stress that  I  d id not  wait  unt i l  the end of  the t r ia l ,  20 

heeding to the warning in Mol imi supra .   In S v Ndhlovu and 

Others [2002]3 ALL SA 760 at  para 19 the court  referring to S 

v Ramavhale  1996(1) SACR 639 held that:  

 

“Ramavhale makes clear that  unless the State obtains a 25 
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ru l ing on the admissib i l i ty of  the hearsay evidence before 

closing i ts case ,  so the accused knows what the State 

case is,  he or she cannot thereafter be cr i t ic ised  on the 

basis of  the hearsay averments  for fa i l ing to test i fy.   I t  

a lso suggests,  r ight ly ,  that  unless the court  ru les the 5 

hearsay admissib le before the State  c loses i ts case , 

fa irness to  the accused may dictate that  the evidence not 

be received at  a l l . ”  (Own emphasis)  

 

Ndhlovu was cr i t ic ised in Mol imi  by hold ing that  the admission 10 

of  evidence late in the t r ia l  was not prejudic ia l  to the accused.  

The pr incip les stated above, were emphasised further in 

Mol imi as fo l lows at  para 38: 

 

“… The Supreme Court  of  Appeal correct ly acknowledge d 15 

that  vague provis ional ru l ings ‘may  be prejudic ia l  to an 

accused.  I t  conf lates the admissib i l i ty of  the evidence 

with i ts weight and may leave an accused un fair ly in a 

state of  uncerta inty ’.   The court  nevertheless found that 

the inexpl ic i t  and late admission of  the hearsay evidence 20 

was not prejudic ia l  to the appl icant . ”  

 

The court  in Mol imi went on further to state at  para 41:   

 

“A t imeous and unambiguous ru l ing on the admissib i l i ty  25 
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of evidence in cr iminal proceedings is ,  as correct ly 

contended by the amicus ,  a procedural  safeguard . ”  (Own 

emphasis)  

 

Before the close of  the State’s case the State appl ied to have 5 

the ut terances admit ted and for the Court  to make a ru l ing on 

th is issue, because the utterances were made spontaneously 

and voluntar i ly.   According to the State ,  the accused jumped 

out of  the vehic le and started ta lk ing to Fredericks.   I t  was a 

spontaneous act ion f rom the accused and i t  could not be said 10 

that  the words he ut tered were not made voluntar i ly.   

  

According to the State ,  the accused appeared normal and in 

h is sober senses. He was also not intoxicated.  The State 

contended that  the argument that  the accused was not in h is 15 

sober senses fe l l  away.   The issue that  the ut terances were 

not done in terms of  the Const i tut ion was also diminished 

because if  one had regard to s 35 of  the Const i tut ion ,  a pol ice 

of f icer has a duty to expla in const i tut ional r ights to a detainee 

or an accused person.  In th is instance, when the accused 20 

approached Fredericks,  Fredericks did not  know what the 

accused had done or was going to te l l  h im.  He had no 

knowledge of  the part icular incident that  the accused was 

involved in.   I t  was therefore impossib le for h im to say  “stop, 

don’t  speak” and start  informing the accused about h is r ights.   25 
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Under these circumstances,  i t  could not  be said that the 

accused’s r ights to a fa ir  t r ia l  were in f r inged.  According to the 

State,  having given a provis ional ru l ing ,  the Court  could af ter 

l is tening to the rest  of  the evidence of  the State make a ru l ing 

that the ut terances were admissib le , and in any event there is 5 

nothing l ike a provis ional ru l ing.    

 

The accused on the other hand submit ted that  he could not 

th ink normal ly l ike a reasonable normal person when he made 

those ut terances and those utterances were stated without h im 10 

being informed of  h is Const i tut ional Rights.   According to h im , 

Fredericks had admit ted that  he was taught as a policeman 

that  obtain ing evidence in a manner vio l at ing the consti tut ional 

r ights of  the accused may be inadmissib le in a court  of  law.  

The accused further submit ted that  a person under a traumat ic 15 

si tuat ion cannot be regarded as act ing out of  h is wi l l  or 

voluntar i ly .  He therefore disagreed that  the ut te rances were 

voluntary and submitted that  they must be considered 

inadmissib le.   Furthermore ,  leaving the f i rearm in the manner 

he did in the vehic le ,  as a t ra ined pol iceman, showed that  he 20 

was not in h is normal state of  mind.  

 

Having considered the evidence and submissions made before 

the end of  the State’s case I  ru led that  the ut terances were 

admissib le and reasons were reserved.  For convenience I 25 
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deal with my reasons at  th is juncture even though the ru l ing 

was, in terms of  the sequence , before the State  c losed i ts case 

af ter the witnesses for the State had test i f ied ,  but  for the recal l  

of  one witness,  which I  deal with short ly.    

 5 

When the accused approached Fredericks ,  he simply got  out  of  

h is vehic le,  threw up his hands and started ta lk ing.   Fredericks  

had no idea what the accused was going to say.   He was going 

about h is work and minding his own business when the 

accused started speaking.   I  am of  the view that  the words 10 

were indeed made voluntar i ly and spontaneously most 

important ly.   The accused was not asked quest ions pr ior to 

making such ut terances.  There is a lso no evidence that  he 

was threatened or induced by promise or threat by a person of  

h igh authori ty before making the ut terances to Fredericks.  15 

There is a lso no evidence that  he was intoxica ted.  The 

accused does say he was not in h is normal and sober senses.  

Whilst  I  view the ut terances made as an admission as opposed 

to a confession,  due to the fact  that the accused had open to 

h im a defence, even though the utterances amounted to an 20 

admission of  certain facts which could be incr iminat ing against 

h im, I  considered a factor that  is ordinari ly taken into account 

in confessions,  which is whether the accused was in h is sound 

and sober senses when making those ut terances.  According to 

DT Zeffert  et a l ,  South Af r ican Law of  Evidence ( formerly 25 



 
S S 1 5 / 2 0 1 5  

30 JUDGMENT 

 

/NY  / . . .  

Hoffmann and Zeffert ) ,  2003 at  478:  

 

“The test  is whether the accused was in suf f ic ient 

possession of  h is  or her understanding as to have known 

what he or she was saying.  I t  has been pointed out that 5 

th is does not require that  an accused be in a state of 

quiet  serenity f ree of  physical  or mental  d iscomfort ,  and 

confessions have been admit ted despite the fact  that 

they have been made in a great temper ,  or in pain af ter 

suf fer ing a bul let wound , or in the state  of  nervous 10 

exci tement . ”  (Own emphasis)  

 

I t  should be accepted that  the accused was emot ional ly and 

psychological ly d istressed when he ut tered those words.   He 

may have ut tered the words without having ref lected on the 15 

si tuat ion that  had occurred .  That however does not make the 

ut terances involuntary.    

 

In my view, the accused was aware of  what he was saying 

albei t  suf fer ing f rom emot ional d iscomfort .   According to the 20 

observat ions of  Fredericks ,  he appeared normal ,  a l though 

in i t ia l ly he was ta lk ing very f ast .   This should be expected f rom 

a person who had just  experienced a t raumat ic encounter.    

 

As regards Frederick ’s fa i lure to expla in the consti tut ional 25 



 
S S 1 5 / 2 0 1 5  

31 JUDGMENT 

 

/NY  / . . .  

r ights to the accused , he had no knowledge about the incident 

and what the accused had done before h e came.  According to 

s 35 of  the Const i tut ion ,  a duty ar ises to inform a person of  the 

r ights l is ted in that  sect ion ,  who is arrested,  detained or is an 

accused.  In th is case ,  Fredericks did not  know that  the 5 

accused was a suspect when he got out of  h is vehic le,  ra ised 

his hands and started ta lk ing.   He could therefore not 

immediately stop him and prompt ly inform him of  h is 

const i tut ional r ights.  That  was impract ical  and impossib le.  

Neither can i t  be said that  the ut terances were made in 10 

vio lat ion of  the accused’s const i tut ional r ights nor that  they 

should have been made af ter h is const i tut ional r ights were 

expla ined to h im.  I t  could not  be said that  the admission of  

the ut terances rendered the t r ia l  unfair  or was detr imental  to 

the administrat ion of  just ice.    15 

 

The opposite is however t rue when i t  comes to the point ing out 

which the State correct ly stated was inadmissib le.   In that  case 

Fredericks knew that  the accused was a suspect and ought to 

have expla ined his const i tut ional r ights before proceeding to 20 

the point ing out.  

 

Ul t imately the accused and the State were not lef t  to ‘range 

around vaguely ’  on the quest ion of  the ambit  of  the admit ted 

evidence as the rul ing was unequivocal ly made before the end 25 
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of  the State’s case.  I t  would not  have been in the interest  of  

just ice to exclude that  evidence , and the accused could st i l l  

ra ise his defence.  The essence of  i t  is  to ensure that  the 

accused knows what evidence is admissib le or inadmissib le 

before the end of  the State’s case.  5 

 

To cure whatever prejudice ,  af ter the ut terances were ru led 

admissib le ,  Fredericks was recal led as part  of  the main t r ia l ,  to 

a l low for quest ioning on the words which he said the accused 

said to h im.  I  deal with th is evidence here for convenience , 10 

al though i t  was led at  the end of  the State’s case.   

 

RETURNING TO THE MAIN TRIAL : 

Fredericks test i f ied that  the accused uttered the fo l lowing 

words:  15 

 

“Colonel you must arrest  me now, I  just  k i l led my ex -

gir l f r iend.  We both came f rom Bel lvi l le  Court ,  she had an 

interdict  against  me and that  I  must hand in my f i rearm 

that  was the instruct ion f rom the court . ”  20 

 

Fredericks was cross-examined by the accused.  He was asked 

about the statement he made during his evidence , when he 

said ‘he further expla ined ’  as to what had led to the further 

explanat ion by the accused.  He stated that  he did not ask for 25 
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any further explanat ion f rom the accused , the accused spoke 

cont inuously.   The words he ment ioned were the accused’s 

precise words.   He test i f ied that  he did not  know the personal 

l i fe of  the accused.  He could not determine the accused’s 

state of  mind, to h im the accused appeared f ine.   He 5 

emphasised, however,  that  he was not a psychologist .  

 

Cont inuing with Fredericks’  other evidence in the main t r ia l ,  

Fredericks test i f ied that  he went to the pol i ce stat ion with the 

accused where he informed him about h is r ights and that  he 10 

was being arrested for murder.   The vehicle that  the accused 

drove to the pol ice stat ion was st i l l  in  the yard at  the stat ion.   

 

He took a statement in the presence of  the accu sed.  During 

the taking of  the statement the accused requested to phone 15 

Colonel Ntshingi la ,  h is superior.   He did not  know what the 

conversat ion between the accused and Ntshingi la was  about,  

as he was busy wi th the statement.   Af ter wri t ing his statement 

he waited for the photographer.   When the photographer came 

he went to the vehic le that  the accused had dr iven to the 20 

pol ice stat ion and expla ined to the photographer about the 

vehic le and about the f i rearm that  was lying in the vehic le.  

The photographer took photos of the f i rearm.  He then 

requested the photographer i f  he could handle the f i rearm af ter 

he had taken the photos.   At  the t ime his hands were covered 25 
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wi th surgical  gloves.   He picked up the f i rearm and saw that 

there was st i l l  a magazine in the f i rearm; he placed the f i rearm 

on safety.   He took out the magazine .   Whi lst  he was opening 

the f i rearm there was a bul let  in the chamber that  fe l l  out .   He 

counted the bul lets in the magazine and there were 13 rounds 5 

of  a 9mm f i rearm.  The f i rearm was the n safe to handle as he 

placed i t  on safety.    

 

He also picked up a magazine ,  that  was empty,  that  was lying 

on the passenger s ide because i t  was an exhib i t .  He took the 10 

f i rearm, two magazines,  14 9mm rounds and also the ident ify 

document of  the accused and  placed i t  in  a forensic bag , which 

he sealed in the presence of  the accused.  

He handed the exhib i t  in at the SAP13 register under 2505.  

The accused was present at  the t ime the photographer took 15 

photographs of  the vehic le and when the exhib i ts were taken, 

and was also present when Fredericks took the photographer 

to the vehic le.   The 9mm f i rearm belongs to the SAPS.  When 

booking exhib i ts into the SAP13 he hands them in and the 

person in charge would have to record that  the evidence had 20 

been handed in by a  part icular person.  SAP13 is an of f ic ia l  

register book of  the SAPS.  He test i f ied that  the photographs 

on photo 13 to photo 43 of  exhib i t  “A ”  were photographs of  the 

vehic le that  the accused drove to the pol ice stat ion.   He 

test i f ied that  photo 40 was a photo of  the f i rearm and the 25 
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empty magazine which was on the passenger s ide.    

 

An extract  of  the SAP13 register was handed in as exhib i t  “G ” .   

Fredericks test i f ied that  he completed the informat ion f rom 

column one to four which recorded informat ion such as  the 5 

ser ia l  number,  the date on which he handed in the exhibi ts,  the 

place where the exhib i ts were kept ,  which is the pol ice stat ion, 

the CAS number, the charge and that  the exhib i ts were 

captured on the CAS system, informat ion that  he handed in a 

9mm Z88 pisto l wi th ser ia l  number Q053330 , 2 9mm 10 

magazines;  14 9mm rounds and 1 pol ice ID card.   There is 

a lso informat ion indicat ing that  the exhib i ts handed in,  in the 

SAP13, were captured.  Also informat ion about h imself ,  that  he 

found the exhib i ts in the vehic le of  the suspect,  detai ls of  the 

accused and Fredericks ’  s ignature that he handed in the 15 

property in the exhib i ts.    

 

There is a lso a s ignature of  the community service centre 

member who received the exhib i ts.   There is a lso an indicat ion 

that  the exhib i ts were being received by the invest igat ing 20 

of f icer and sent to the laboratory.   There is a lso informat ion 

that  the f i rearm was transferred over to the f i rearm register 

16/97. 

 

 A clerk working in  that  sect ion wrote about the t ransferr ing of  25 
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a f i rearm but he could not say who i t  was.  From his 

experience as the head of  Vispol i t  is  h is duty to go through 

the SAP13 to see that  the f i rearm corresponds with the book 

i tsel f .    

 5 

He test i f ied that  a PR test  was done by members of  the LCRC 

to f ind out  i f  the accused person handled the f i rearm.  This is 

cal led a residue test .   He could not say who did the PR test ,  

but  i t  was done on the accused.  I t  was not done by the person 

who took the photos.   The t ime he was approached by the 10 

accused who drove his vehic le to the  pol ice stat ion was at 

10am.  He recognised the accused as a pol ice of f icer because 

he had worked at the sect ion of  Rai lway Pol ice for about 26 

years.  The accused was stat ioned at Bel lvi l le  Rai lway Pol ice.    

 15 

There was lack of  c lar i ty as to the name of  the  supervisor 

whom the accused requested to cal l ,  whether i t  was Captain 

Nt ingi la or Ntshingi la ,  and th is is probably an issue of  the 

language and pronunciat ion by Fredericks.    

 20 

He knew that  the accused wanted to  speak to  Ntshingi la 

because that  is what the  accused to ld h im.  He did not  know 

what the accused and Ntshingi la spoke about.   He conf i rmed 

that  the motor vehic le depicted in photograph s 36 and 43 was 

the accused’s.  25 
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In cross-examination he test i f ied that  the accused was a 

discip l ined member,  very neat in h is uniform and his pr ivate 

vehic le that  he drove was very neat inside and outside.   When 

he asked the accused whether he was in possession of  the 5 

f i rearm, the accused answered in the af f i rmat ive and when he 

looked through the window he saw the f i rea rm in the f ront  seat.  

He also test i f ied that  in terms of  the Firearms Control  Act  60 of  

2000 ( ‘ the Firearms Act ’ )  the f i rearm should be on the person , 

that  is ,  in  the person’s possession and specif ical ly in the 10 

holster.   The f i rearm was lying in the vehic le,  which meant that 

i t  was in the contro l  of  the accused.  I f  the accused was found 

to be negl igent he could be charged internal ly for 

carelessness.   Each and every pol ice of f icer is t ra ined to 

handle a f i rearm and how to keep it  safe.   The pol ice of f icer  15 

must see to i t  that  the f i rearm is safe and that  the key of  the 

safe is in h is  or her contro l .   In terms of  the Firearms Control 

Act  the safe should have two keys and any of f icer who wants 

to possess a f i rearm af terhours should make an appl icat ion for 

that  and the safe is then inspected.  The pol ice of f icer knows 20 

what the procedure is and how to handle a f i rearm and where 

the f i rearm should be kept.   The accused appeared to be 

normal when he approached him at  the pol ice stat ion.  When 

asked further in cross-examinat ion whether or not  i t  was 

normal for a person who had the tra in ing of  the accused to 25 
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leave the f i rearm in such an unattended manner ,  he responded 

that  because the accused knew the procedures pertain ing to 

the safekeeping of  the f i rearm , as a pol ice of f icer he could 

have been charged internal ly for h is behaviour.   When asked 

whether the accused’s f i rearm was seized at  any stage at  Delf t  5 

Pol ice Stat ion before the incident took place ,  h is answer was 

that  he had no knowledge of  pol ice of f icers having vis i ted the 

accused’s house and having taken his f i rearm from his 

possession.   The person who reported the matter to h im was 

the accused.  There is a possib i l i ty that  someone could have 10 

not if ied the pol ice l ike a member of  the publ ic or anyone.  He 

did not  d ispatch any member of  the pol ice whi le he was at  the 

stat ion.   I t  is  possib le that  the people that  were at  the scene 

f i rst  received a complaint  without h is knowledge and he did not 

monitor the pol ice radio at  that  stage because he was outside 15 

the vehic le  having a conversat ion with the accused that 

morning. 

 

The next  witness ,  Valer ic ia Lesl ie -Ann Van Wyk ( ‘Van Wyk’) ,  

test i f ied that  she was employed at the Delf t  Pol ice Stat ion.  20 

She is not  a member of  the SAPS but a SAP Admin Clerk 

seeing to a l l  SAP13 exhib i ts in the SAP13 of f ice.   She does 

not receive exhib i ts or d ispose of  exhib i ts.   She carr ies over 

a l l  the f i rearms from the or iginal  t ransfer,  i .e.  the or iginal  

SAP13 register ,  to the f i rearms register.   She was referred to 25 
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an extract  in SAP13 f i rearms reg ister marked as exhib i t  “H” .   

In the document is the detai led descript ion of  the exhib i t  

handed in,  which is a 9mm Z88 pisto l  wi th ser ia l  number 

Q053330; 2 9mm magazines and 14 9mm rounds and one 

pol ice ident if icat ion card.   The document a lso contains the 5 

name and address of  the f inder and the circumstances under 

which and the place where the exhib i ts were found or seized, 

the suspect or the owner and the signature of  the person 

handing in exhib i ts and the signature of  the community service 

member.   In the document i t  is  wri t ten that  the f inder of  the 10 

exhib i ts was Lieutenant Colonel Fredericks of  Delf t  SAPS.  I t  

is  stated that  the exhib i ts were found in possession of  the 

suspect and the suspect is L indani Nakani ,  36 years o ld.   The 

signature of  the person who found the exhib i ts is a lso 

contained in the document.   The document a lso contains Van 15 

Wyk’s s ignature because the f i rearm s register was t ransferred 

f rom the or iginal  register ,  which is the SAP13 register.  

Transfer means the carrying over of  the f i rearm out of  the 

or iginal  SAP13 register to the f i rearm register.   In th is instance 

i t  wi l l  be t ransfer red f rom exhibi t  “G ” ,  which is an ext ract  for 20 

the SAP13 register ,  to exhib i t  “H” ,  which is an extract  of  the 

SAP13 f i rearms register.   Al l  f i rearms that  are bo oked in the 

SAP13 register must be t ransferred to a separate f i rearm s 

register and that is what t ransfer means , to keep proper 

contro l  and proper record of  f i rearms because the f i rearms 25 
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d i f fer f rom other exhib i ts.   When they go to the lab oratory and 

come back they need to be booked back in the f i rearm s 

register.  

 

The next  witness was Mart inus Johannes Apri l  ( ‘Apri l ’ ) .   Apri l  5 

test i f ied that  he was stat ioned at  the Delf t  SAPS , working as 

an SAP13 exhibi t  of f ic ia l  perta in ing to a l l  f i rearms and 

ammunit ions found.  His dut ies entai led receiving exhib i ts f rom 

the Community Service Centre ( ‘CSC’)  which are then booked 

by the members of  the SAPS into exhib i t  register s and to make 10 

sure the exhib i ts are dispatched to the laboratory and returned 

to  where they or ig ina ted f rom as per instruct ions given to h im.  

He has worked for the SAPS for 13 years and has been 

performing the duties of  an SAP13 of f icer for the same number 

of  years.   His handwri t ing appeared in column f ive and column 15 

six of  exhib i t  “H” .   In column 5 en try 97 he wrote that  on 8 July 

2014 he booked out the f i rearm to a Mr Lamla Dal is i of  IPID 

Invest igat ions and dispatched i t  to the Plat tekloof  Laboratory.   

The document a lso contains the signature of  the invest igat ing 

of f icer and the date that  he entered , 1 September 2014, which 20 

is when he received the f i rearm or the exhib i t  bag f rom the 

Plat tekloof  Laboratory.   He received the exhib i ts back f rom the 

laboratory in  Plat tekloof  and not f rom the invest igat ing of f icer.   

On 21 September 2014 he received a dispos al order to t ransfer 

the f i rearm to Bel lvi l le  Rai lway SAPS , to d ispose of  the f i rearm 25 
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because i t  belonged to that  uni t ,  he had to d ispose or t ransfer 

i t  to that  uni t .   He handed over the i tem s to Captain Erasmus 

of  Bel lvi l le  Metro SAPS.  The signature of  Captain AC Erasmus 

appears on number 4 column 6 of  the document.   The th ick 

b lack l ine appearing in the document s imply indicates that  he 5 

inspected the SAP13 register so that h is commander could see 

which exhib i ts are completely out  of  the register.   This i s the 

pract ice that they use in their  of f ice to cancel i t  out .   The 

accused did not have any cross -examinat ion for th is witness.  

 10 

The next  witness cal led by the State was Mogamat Sedick 

Davids ( ‘Davids’) .   Davids test i f ied that  he is employed at 

Imperia l  Logist ics and Woolworths.  During 2014 he was a 

dr iver st i l l  working for Imperia l  Logist ics Registrat ion Services ,  

st i l l  a t  Woolworths.   On 3 July 2014 he came f rom work out of  15 

nightshif t  between 10 and 11 o’c lock and went stra ight to bed.  

In about a quarter of  an hour at home in bed he heard 

gunshots.   He could not  count how many gunshots he heard , 

but  i t  was a lot .  I t  was about 10 to 15 shots. He stood up and 

opened the door and saw over the road there were people 20 

standing around a vehic le.   He opened the  door and went to 

the scene.  He saw a woman behind the dr iver seat behind the 

steering wheel of  the dr iver seat and could not  see that  she 

was shot because he could not  see the wound.  He saw the 

hands of  the woman, the arm and the body.  He could not  see  25 
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there were bloodspots on her body and on the arms.  There 

were a lot  of  people there,  they t r ied to put  the woman on the 

passenger seat and then tr ied to start  the vehic le.  

 

They said they want to take her to hospita l  but they could not 5 

start  the car.   He  did not  recognise any of  the people that  were 

t rying to start  the vehic le.   As they started the vehic le they 

asked him to take her to hospita l  and then he walked away to  

h is house.  As he walked he looked around and saw them 

carrying a woman behind him to  h is house where the vehic le 10 

was standing.   He turned around and to ld them that  he could 

not  take the woman in h is vehic le to the hospital  or day 

hospita l  because she was badly hurt .   When they saw that  he 

was not going to take the woman to a doctor or hospita l  they 

just  lef t  her there in the street .   15 

 

A few minutes later af ter that ,  a white vehic le came down the 

road and someone got out  and fe l t  the pulse of  a woman.  He, 

that  is the dr iver of  th is vehic le ,  said she is gone and he got 

back into the vehic le  and drove of f .   He did not see the 20 

registrat ion number of  the vehic le  but  he thought i t  was a 

pr ivate vehic le.   By that  t ime he was already inside the house 

standing behind the securi ty gate unt i l  the pol ice came and 

cordoned of f  the area.  He knew th is p erson that  he saw si t t ing 

behind the dr iver ’s seat (and badly in jured) f rom seeing her 25 
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and not by name or on a ta lk ing re lat ionship.   Whi le the people 

were busy t rying to render assistance she was st i l l  a l ive.   

There were no intervals between the shots,  i t  was f rom one to 

however number,  i t  was l ike “ba-ba-ba-ba  f in ish and klaar ” .   He 

recognised the woman as the person who resided at the house 5 

where the vehic le was.  The house depicted in photos 9 and 10 

where there is a vehic le is the house where the decea sed 

l ived.  The vehicle that  is depicted in photo 1 is h is vehic le.   

Davids marked photo 1 with a let ter B with a red pen to depict 

h is motor vehic le,  which is b lue and white in colour.  10 

   

In cross-examination Davids test i f ied that  he l ived at  an 

address in Magal ies Street . His house was about three houses 

f rom the deceased’s house.  He started staying at  that  address 

in  2013.  He never not iced any other person in that  house.  He 15 

did not  see who commit ted the act to the deceased.  When he 

came out he did no t  see any act  happening and did not  know 

who commit ted that  act .   He conf i rmed that  he did not  know 

what happened except what he heard.    

 20 

 

The next  witness was Mogammad Shamiel  Kariem ( ‘Kariem’) .   

Kariem test i f ied that  he is current ly employed by the Prov incia l  

Government of  the Western Cape , Department of  Health 

Divis ion,  at  Tygerberg Hospita l .   He has been in the employ of  25 
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the Department s ince 2008.  As an employee of  the 

Department of  Health he is a Senior Paramedic having been 

designated in the rank in  2013 in December.   His dut ies are to 

provide pr imary healthcare and emergency assistance to 

vict ims or pat ients in need, so in th is part icular case his core 5 

duty was to assist  a gunshot vict im.   On arr ival  the pat ient  was 

code blue and was deceased.  His core duty was to declare the 

pat ient  dead.  He therefore f i l led out  a declarat ion of  death 

form.  When he arr ived at the scene the pat ient  was lying on 

the road on her back.   He walked up toward the pat ient ;   she 10 

was pale,  obviously deceased,  and had most l ikely b led 

in ternal ly or external ly.   He viewed the pat ient ’s in jur ies and 

the pat ient  had sustained gunshot wounds towards the 

abdomen and thoracic region on the lef t -hand side.  

Informat ion came via the community.   Any community member 15 

phones into the d ispatch centre.   Depending on the nature of  

the case involved they send the most senior and most qual i f ied 

ambulance personnel to the scene and those would be the 

paramedics i f  i t  is  a gunshot wound.  What they basically do is  

to assist  at  the scene.  I f  any medical  assistance is needed 20 

they wi l l  in i t ia te i t .   I f  not  they wi l l  do a declarat ion of  death on 

scene.  I f  the pat ient  had signs of  l i fe they wi l l  make their  way 

to the hospita l .   They would at tach a heart  rate monitor as 

conf i rmat ion along with othe r techniques they use to l is ten for 

a heart  sound, breathing as wel l  as looking at  the general 25 
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presentat ion of  the pat ient .   Once they establ ish th is , they wi l l  

f i l l  out  2 forms, which are the pat ient  report  form (which they 

log) and the declarat ion of  dea th which they hand over to the 

SAPS.  A declarat ion of  death was handed in as exhib i t  “J ” .   

Kariem not iced entrance and exi t  wounds on the pat ient .   They 5 

are t ra ined to f ind these wounds.  He conf i rmed the person 

depicted on photo 5 and 6 was the pat ient  that  he declared 

dead on 3 July 2014.  The accused had no cross -examinat ion 

for th is witness.  

 10 

The next  witness for the State was Benedict  Terence Hi l l  

( ‘Hi l l ’ ) .   Hi l l  test i f ied that  he was a member of  the SAPS 

stat ioned at  the Bal l is t ic Sect ion of  the Fore nsic Science 

Laboratory in the Western Cape.  As a member the SAPS he 

had 12 years ’  service and had been working in the bal l is t ic 15 

sect ion of  the Forensic Laboratory for 6 years and 9 months. 

His dut ies included ident if icat ion and examinat ion of  

ammunit ion,  f i red exhib i ts and f i rearms.  They also do cr ime 

scene examinat ions where they a t tend cr ime scenes and 

process the cr ime scenes.  Part  of  i t  is  a lso microscopic 20 

individual isat ion of  exhib i ts.   Al l  test imonies and consultat ions 

are part  of  h is daily tasks.   His posi t ion is that  of  a Forensic 

Analyst .   He underwent 3 years in service t ra in ing covering al l  

h is work,  has passed al l  the t ra in ing and has been declared 

competent to exercise his dut ies.   He has been regarded as an 25 
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expert  on bal l is t ics.   He deposed  to an af f idavi t  regarding his 

examinat ion and f indings,  which he signed.  In regard to th is 

matter he read his af f idavi t  in to the record stat ing amongst 

others that  on 3 July 2014 during the performance of  h is 

of f ic ia l  dut ies he examined a si lver Toyota Y aris sedan with 5 

registrat ion number CA525710 at  24995 N2 Gateway Sect ion 

24 Delf t  in  respect of  Delf t  CAS140/07/2014.  The intention and 

scope of  h is invest igat ions comprised vehic le examination and 

scene reconstruct ion photography.  He noted var ious holes 

appearing in the backrest  of  the driver ’s seat ,  marked A, the 10 

centre console also known as the glove box,  marked B, 

entrance and exi t  holes at  the f ront  passenger seat ,  marked C, 

a bul let  entrance hole inside of  f ront  passenger seat ,  marked 

D, a bul let  exi t  hole in the side of  the f ront  passenger seat , 

marked C1 and a bul let  exi t  hole in the side of  the f ront 15 

passenger seat ,  marked D1.  One f i red bul let  retr ieved f rom 

underneath the dr iver seat ,  and the bul let  retr ieved f rom inside 

the centre console ,  was sealed in forensic bag numbers 

PA50007119000 and PA50007119001 respect ively.    

 20 

Upon complet ion of  the observat ions ment ioned above he 

came to the conclusion that the hole that  was found in the 

backrest of  the dr iver seat was caused by the bul let being f i re d 

f rom the f ront  and outside to the rear of  the vehic le f rom the 

driver ’s  s ide to the passenger s ide with a downward t ra jectory 25 
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and the end of  the bul let  path unknown.   

 

The holes appearing in the side of  the f ront  passenger seat 

were caused by the bul lets being f i red f rom the rear and 

outside to the f ront  of  the vehic le at  the dr iver ’s seat to the 5 

passenger’s s ide with downward t ra jectory and the end of  the 

bul let  path unknown.   

 

Other holes appearing in the side of  the f ront  passenger seat 

were connected and caused by a bul let  being f i red f rom the 10 

rear and outside to the f ront of  the vehic le at  the dr iver ’s s ide 

to the passenger’s s ide f rom  a downward t ra jectory and the 

end of  the bul let  path unknown.  The damage (the entrance 

hole) ment ioned  in the centra l  console or the glove box could 

be connected to e ither of  the holes caused by the entrance of  15 

the bul let  in the side of  the passenger seat.   

 

The direct ion and tra jectory of  the bul let  that  caused the hole 

appearing in the centre console could not  be determined with 

certa inty.    20 

 

Hi l l  at tended the autopsy performed on the black female by Dr 

Afonso with reference WC 14/1552/2014 at Tygerberg Forensic 

Pathology Service on 7 July 2014.   

 25 
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The intent ion and scope of  th is forensic examinat ion comprised 

the terminal bal l is t ics.    

 

During the autopsy he observed and documented the fol lowing:  

1.  Mult ip le wounds with the appearance of  bul let entrance 5 

and exi t  wounds on the r ight  arm of  the deceased.  

2.  Mult ip le wounds with the appearance of  bul let entrance 

and exi t  wounds on the r ight  and lef t  s ide stomach area 

of  the deceased.  

3.  Mult ip le wounds with the appearance of  bul let entrance 10 

and exi t  wounds on the back and buttocks of  the 

deceased. 

The conclusion that  can be drawn f rom the observat ion s made 

during the autopsy,  is  that  the wounds were caused by shots 

f rom the r ight  s ide to the lef t  s ide of  the deceased.   15 

 

On 7 July 2014 during the performance of  h is dut ies he 

received 2 sealed evidence bags f rom case administrat ion of  

the bal l is t ic sect ion as fo l lows:  

1. One sealed evidence bag with number PA5000711901 20 

contain ing the fo l lowing exhib i t :  

1.1. One 9mm cal ibre f i red bul let marked by him 

128646/14/1.  

2. One sealed evidence bag with number PA5000711900 

contain ing the fo l lowing exhib i t :  25 
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2.1. One 9mm cal ibre f i red bul let marked by him  

128646/14/2.  

 

On 11 July 2014 he received six sealed evidence bags f rom 

case administrat ion of  the bal l is t ic sect ion , namely:  5 

1. One sealed evidence bag with number PAB000238695 

contain ing the fo l lowing exhib i ts:  

1.1. One 9mm parabel lum cal ibre Z88 semi-automat ic  p istol  

wi th ser ia l  number Q053330 , with two magazines.  

1.2. Fourteen 9mm parabel lum cal ibre cartr idges not marked 10 

by him. 

1.3. One SAPS ident if icat ion card with ID 7809185928089 

and parcel  number 70629048 not marked by him.  

1.4. One sealed evidence bag with number PA600 2038139 

contain ing one 9mm cal ibre bul le t  marked by him 15 

128646/14/3.  

1.5. One sealed evidence bag with number PA6002038140 

contain ing one 9mm cal ibre f i red bul let  marked by him 

128646/14/4.  

1.6. One sealed evidence bag with number PA6002038141 20 

contain ing one 9mm cal ibre f i red bul le t  marked by him 

128646/14/5.  

1.7. One sealed evidence bag with number PA6002038142 

contain ing one 9mm cal ibre f i red bul let  marked by him 

128646/14/6 . 25 
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1.8. One sealed evidence bag with number PA6002038145 

contain ing three 9mm cal ibre f i red bul lets marked by him 

128646/14/7-/9 individual ly.  

 

The intent ion and scope of  the forensic examinat ion 5 

comprised: 

1. The examinat ion and ident if icat ion of  f i red bul lets ; 

2. Firearm mechanism examinat ion ; 

3. Microscopic individual isat ion of  f i red bul lets.  

 10 

He examined and visual ly inspected the cartr idges and found 

that  they each consisted of  a cartr idge case pr imer and bul let 

and were designed and manufactured to be f i red a centre f i re 

f i rearm.   

 15 

He examined and tested the pisto l  and found that  i t  funct ioned 

normal ly without  any obvious defects.   Ammunit ion used for 

test  purposes was marked as 33OTC1 and 33OTC2 on the 

cartr idge cases and 33OTP1 and 33OTP2 on the bullets and 

was f i red in the pisto l .   He examined and tested the 20 

mechanism of  the pisto l  and found i t  to be sel f - loading but not 

capable of  d ischarging more than one shot with a s ingle 

depression of  the t r igger.   He also found that  the device was 

manufactured and designed to d ischarge centre f i re 

ammunit ion.    25 
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He examined the f i red bul lets and compared the individual and 

class character ist ic markings t ransferred to them by f i rearm 

components during the f i r ing process ,  using a comparison 

microscope and found the bul lets were f i red f rom the f irearm.   5 

 

The conclusions arr ived at  were based on facts establ ished by 

means of  an examinat ion process which required knowledge 

and ski l l  in  forensic bal l is t ics.   On 11 July 2014 he sealed the 

exhib i ts in the evidence bag with number PA500 0159242K and 10 

f i led i t  in  the case f i le  with lab 128646/14.   

 

Exhib i ts and the test  ment ioned were sealed in an evidence 

bag with number PA5000159235 and f i led in the case f i le  with 

lab 128646/14.   15 

 

The exhib i ts were sealed in an evidence bag number 

PW4000438051 and handed over to the case administrat ion of  

the bal l is t ic sect ion.    

 20 

He retr ieved the f i red bul lets underneath the dr iver ’s seat.  

With the exhib i ts there is normal ly a covering let ter at tached to 

the evidence bag and the invest igat ing of f icer ’s part iculars are 

usual ly on there.   He is not  certa in who brought the exhib i ts 

but  there was a covering let ter wi th the exhib i ts that  were 25 
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forwarded to the laboratory in Plattekloof .    

 

He was referred to a let ter handed in as an exhib i t  “L ”  which 

he conf i rmed to be the letter accompanying the exhib i ts.   He 

was not sure who wrote the let ter but  i t  a ppeared that  the 5 

let ter was signed on behalf  of  the invest igat ing of f icer by a 

person with the name of  Lamla Tyhalis isu.   He also deposed to 

an af f idavi t  which he read out in court  as part  of  h is evidence.   

In the af f idavi t  he stated that  he received a sea led bag with 

number PA3000904653 f rom the case administrat ion of  the 10 

bal l is t ic sect ion contain ing a number of  i tems , being: 

1.1 One 9mm parabel lum cal ibre  f i red cartr idge case 

marked as 128646/14/CS1.  

1.2 He received sealed bag PA5000659887 contain ing one 

9mm cal ibre f i red bul let  marked by him 15 

128646/14/CS2.  

1.3 He also received one sealed evidence bag number 

PA5000659886 contain ing one 9mm parabel lum cal ibre 

f i red cartr idge marked by him 128646/14/CS3.  

1.4 There were var ious other 9mm f i red bul lets that he 20 

referred to and cartr idges.   I t  is  not  necessary to go 

through each of  them because the evidence was not 

chal lenged by the accused and i t  is  apparent on the 

record.  

 25 
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The intent ion and scope of  th is forensic examinat ion comprised 

the examinat ion and ident if icat ion of  f i re d cartr idge cases and 

f i red bul lets and microscopic individual isat ion of  f i red 

cartr idges and f i red bul lets.    

 5 

On 28 July 2014 he found in bal l is t ic case f i led with lab 

128646/14 also with Delf t  CAS140/07/2014 and a sealed 

evidence bag with number PA50001 59235M contain ing two 

9mm parabel lum cal ibre f i red cartr idge cases marked 33OTC1 

and 33OTC2 respect ively and three 9mm cal ibre f i red bul lets 10 

marked 33OTB1, 33OTB2 and 128646/14/1 respect ively.    

 

He examined the f i red cartr idge cases and f i red bul lets and 

compared the individual and class character ist ic markings 

t ransferred to them by f i rearm components during the f i r ing 15 

process using a comparison microscope and found the 

cartr idge cases ment ioned were f i red in the same f i rearm as 

the test  cartr idge cases.  The bul lets were f i red f rom the same 

f i rearm as the test bul lets.  

 20 

The conclusion was establ ished by means of  an examinat ion 

process which required knowledge and ski l l  in  forensic 

bal l is t ics.    

 

The exhib i ts and tests were disposed on 30 July 2014 where 25 
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the exhib i ts were sealed in an evidence bag with number 

PA50001592218 and f i led in the case f i le  with lab 128646/14.  

On 30 July 2014 the test  and the exhib i ts were sealed in an 

evidence bag with number PA50001592221 and f i led in the 

case f i le  LAB 128646/14. 5 

 

The exhib i ts comprised of  15 f i red cartr idges and 4 f i red 

bul lets.   The 4 f i red bul lets could have been together as 

ammunit ion,  bul lets in the cartr idge cases.  The bul lets were 

f i red by the f i rearm, but  before they were f i red they could have 10 

been together as ammunit ion components,  but  a l l  of  them were 

f i red f rom the same f i rearm.   

 

He came to the conclusion that the 19 exhib i ts that  he 

received, the f i rearm cartr idge cases and the f i red bul lets , 15 

were compared with the test  he made on exhib i t  “K ”  and they 

were f i red f rom the same f i rearm.   

 

The f i rearm that  he received, examined and invest igated was a 

9mm Z88 semi-automat ic p isto l  according to the descript ion in 20 

exhib i t  “K ” .   This f i rearm is most ly used by members of  the 

SAPS.  When i t  is  loaded , a magazine can load 15 cartr idges 

and if  one loads that magazine into a weapon one can also 

load one round into the chamber of  the weapon.  So in tota l  a 

fu l ly loaded f i rearm under normal c ircumstances can have up 25 
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to 16 rounds ready in the f i rearm to f i re.   I f  i t  is  proven that 

there was only 1 f i rearm and 2 magazines on the scene , then 

he would agree with the quest ion that  was put to h im by the 

prosecutor that  i f  a f i rearm carr ies 15 rounds ,  the f i red 

cartr idges that  were col lected could have been f i red f rom the 5 

empty magazine that  was found next  to the f i rearm.   

 

He could not  say whether a l l  the shots were f i red f rom the 

specif ic magazine at  once but i t  was possib le.   The accused 

did not  have any cross-examinat ion for th is witness.  10 

 

The next  witness for the Sta te was Bongeka Mhambi  

( ‘Mhambi ’) .   Before the commencement of  th is witness’  

evidence the prosecutor indicated that  he would apply to the 

Court  for the admission of  hearsay evidence in terms of  the 15 

Law of  Evidence Amendment Act  45 of  1998 (“The Law of  

Evidence Amendment Act”)  Sect ion 3(1)(c) ,  in  respect of  

evidence of  certa in of  the witnesses he would l ike to cal l .   I  

ru led that  such evidence must be dealt  wi th as and when the 

State sought to lead the evidence of  the part icular witness .  20 

Save to state that  having enquired f rom the accused and 

having expla ined the requirements of  the law with regards to 

the admissib i l i ty of  hearsay evidence , he indicated that  he had 

no object ion to this witness ,  Mhambi,  being cal led,  because 

she was wel l  acquainted with the re l at ionship between the 25 
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accused and the deceased and would reveal exact ly what took 

place.  I  decided that  the State should address me on the 

admissib i l i ty of  th is evidence in view of  the fact that  the 

accused was not legal ly represented.  I  st i l l  required th at  the 

State should sat isfy the Court  that  i t  was in the interest  of  5 

just ice that  th is evidence be admit ted.   The Court  provis ional ly 

a l lowed the evidence with the view to a l lowing the State to 

sat isfy the Court that  a l l  the requirements in terms of  the 

re levant sect ion 3(1)(c) had been met at  the end of  the State’ s 

case.  I  deal more fu l ly with the issue of  hearsay evidence 10 

later in the judgment.    

 

Mhambi test i f ied that  the deceased was her f r iend and her 

manager at the Refugee Centre at Home Affa irs.   Th ey met in 

2010 when Mhambi came to Cape Town.  She knew the 15 

accused because the accused was her f r iend’s boyf r iend.  

According to her knowledge the re lat ionship between the 

accused and the deceased started in 2010.  She came to know 

about th is re lat ionship  because she was informed by the 

deceased of  a young man that  she was in a re lat ionship with.  20 

She f i rst  saw the accused in 2010 when he came f rom work.  

They met at  the KFC where they picked the accused up with 

the deceased’s vehic le.   The deceased to ld h er that  she 

looked up to the accused.  The accused and the deceased 

stayed together at Kensington f rom 2010.  According to what 25 
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she was to ld by the deceased their  re lat ionship started of f  

wel l .   Mhambi stayed in Bel lvi l le  whi le the deceased l ived in 

Kensington.  She would normal ly get  a l i f t  f rom the deceased 

who would drop her of f  in  Kensington and then she would take 

a taxi  home.   Before catching a taxi  they would s i t  together 5 

and ta lk for about an hour and f rom there she would go home 

and then meet the deceased the fo l lowing day.   The deceased 

informed her that the accused would complain about why i t  

took her so long for her to get  home , quest ioning how long i t  

took f rom Mait land to Kensington.  The deceased informed her 10 

that  the accused to ld the deceased  that she valued f r iends 

more than him.   In 2011 the deceased fe l l  i l l  and she landed up 

in hospita l .   Mhambi met the accused at  the hospita l  a couple 

of  t imes unt i l  the deceased was discharged.  The accused and 

the deceased cont inued with their  re lat ionsh ip and they st i l l  15 

stayed together at Kensington.  In 2012 they moved to Delf t .   

During the course of  2012 they would have their  arguments 

and the accused lef t  Delf t  towards the end of  2012 to l ive at  

the barracks in Pinelands.   

 20 

An example of  their  arguments happened when a re lat ive of  

the accused passed away in the Eastern Cape.  They wanted 

to go to the buria l  wi th the deceased’s vehic le .  They f i rst  had 

to service the vehic le before they lef t  and the accused had 

promised that  he would pay to have the veh ic le serviced.  The 25 
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deceased informed the accused that s ince the ki lometres were 

close to have the vehic le serviced for f ree at  a Toyota 

dealership ,  he did not  have to pay.   They lef t  for the Eastern 

Cape without servic ing the vehic le with the deceased say ing 

that  she wi l l  only service the vehic le when they returned.  The 5 

accused gave money that  was to be used to service the vehic le 

to the deceased and when they came back f rom the Eastern 

Cape he had no money with h im.   I t  is  then that  the argument 

started that  she did not  support  h im at  the stage when he had 

to go to the funeral .   The deceased to ld her that  the accused 10 

insul ted her saying she was evi l .   This incident took place in 

2012.  There is a stage where the accused went to their 

workplace in 2012 when they were about to knock of f  f rom 

work.   As she was already out of  work she heard someone 

cal l ing her and i t  was the accused standing next  to the 15 

Avanza.  She learnt  f rom the deceased that  the reason the 

accused had moved out was because of  the arguments  that 

they normal ly had.  

 

When the accused came to the workplace in 2012 he inquired 20 

f rom her where the deceased was. She informed him that  the 

deceased had lef t  the workplace earl ier because she had to go 

to the Eastern Cape.  The accused informed Mhambi that  he 

was going to take Mhambi home.  Whilst  they were on their 

way back home he informed her that  he had caught her f r iend, 25 
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the deceased, with a man at  their  house.  She then enquired 

f rom the accused about what the accused saw the deceased 

doing with th is man because according to the deceased the 

man was just  a f r iend of  hers.   The accused informed Mhambi 

that  her f r iend had not to ld her the t ruth.   5 

 

In 2013 she was to ld by the deceased that  the accused 

punctured the t i res of  her vehic le.   She came to k now about 

th is because the deceased would dr ive f rom Delf t  to Parow to 

p ick her up for work.   The deceased to ld her she had to take a 10 

taxi  to work because the tyres of  her vehic le were punctured.  

The deceased told her that  she suspected the accused 

because the accused wanted to get  her stressed out.   The 

accused had been complain ing about the man he found with 

her in the house stat ing that he did not  bel ieve that the man 15 

was not her boyfr iend.   At  one point ,  the deceased sent 

Mhambi p ictures of  her legs on  the phone.  She asked the 

deceased what had happened and the deceased to ld her that 

the accused assaulted her by t rampl ing on her legs during an 

argument about the boyf r iend.   20 

 

The deceased informed her that  she was af ra id that  i f  she went 

to the doctor a case might be opened and she was re luctant  to 

do that .   The deceased did not  open a case but went to work 

with pants on so as to h ide the in jur ies f rom their  col leagues.  25 
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One day as they were at  work the accused went to their  p lace, 

Mhambi just  greeted and lef t  wi th the deceased . This was in 

2013 af ter the assault  had taken place.   When the deceased 

came back f rom meet ing with the accused she informed 

Mhambi had that  the accused had come to apologise to her.    5 

 

St i l l  in  2013, the deceased informed her tha t  the accused had 

gone to see her at  their  home to show her documents that  he 

wanted to be t ransferred to the Eastern Cape but that he was 

not being given the t ransfer that  he wanted.  According to the 10 

deceased, the accused handed his f irearm to her and to ld her 

that the best  th ing was for her to k i l l  h im.  The deceased 

informed Mhambi that  she did not  take the f i rearm ; the 

accused then lef t .  

 15 

One t ime the accused arr ived at  their  house Mhambi was 

there.   He was st i l l  dressed in pol ice uniform.  The accused  

had something in h is hand l ike a f i le.    

 

He wanted to speak to the deceased . He walked past and went 20 

to the bedroom.  At  th is stage Mhambi and the chi ldren were 

watching TV whi lst  the deceased was busy cooking.   The 

deceased did not  fo l low the accused im mediately.   The 

accused stood at the door of  th is bedroom and to ld the 

deceased “I  wanted to speak to you”.    25 
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The deceased then went to the bedroom, Mhambi heard the 

noise as i f  someone was cal l ing her .  She dropped the volume 

of  the TV and l istened but could not  hear anything.   She heard 

something l ike a commotion as if  people were f ight ing.   She 5 

peeped through the bedroom door because i t  was not c losed.  

She found the deceased lying on her back and the accused on 

top of  her ,  hold ing her.   The deceased asked Mhambi not  to 

come in because the accused was trying to commit  suic ide and 

that Mhambi should go and cal l  members of  the public.   The 10 

deceased to ld Mhambi that she had shoved the accused’s 

f i rearm under the bed and she could feel  that  he was going to 

overpower her .    

 

As Mhambi was about to go and cal l  for help a young man 15 

approached and she asked him to come and assist .   The 

deceased fo l lowed her to a neighbour’s house.  At  the 

neighbour’s house they closed themselves in the bedroom and 

cal led the pol ice.   They only went out  of  that  house af ter they 

heard that  the police van had arr ived.  The pol ice wanted to 20 

know what was go ing on and they expla ined to them that  the 

accused wanted to commit  suic ide.   They then wanted to know 

where he was and Mhambi to ld  them that  he was st i l l  inside 

the house.  The pol ice cal led the accused and he came out . 

This incident happened in 2013.   Af ter that  incident the 25 
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accused went home to the Eastern Cape.  The next  morning 

Mhambi and the deceased went to the accused’s workpl ace in 

Bel lvi l le  to speak to a person by the name Butsi  or  Butho 

because the deceased wanted advice on what she could do 

because she did not  want to open a case against  the accused.  5 

They did not  f ind the person that  they were looking for.    

 

In 2014 the deceased cal led her and informed her that she had 

locked herself  inside her bedroom and the accused was there.  

She asked Mhambi to cal l  the pol ice.   Mhambi cal led the pol ice 10 

and they went to the deceased’s house.  According to the 

deceased af ter the pol ice  had arr ived at  the house the accused 

lef t .   At some stage in 2014 she received a phone message 

f rom the accused informing her that  her f r iend was f i l thy in that 

she infected him with AIDS.  She did not  answer h im back;  she 15 

only showed the message to the d eceased’s s ister.   She knew 

that  the f r iend the accused was referr ing to was the deceased 

because the f r iend he would ta lk about when he spoke to her 

was the deceased.  

 20 

Mhambi went to stay with the deceased at  the deceased’s 

house in March 2014.  They stayed there together and the 

deceased informed her that  she was af ra id of  the accused and 

had taken the decis ion to obtain a protect ion order against 

h im.  In June she and the deceased went on leave at the same 25 
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t ime.  When they returned f rom leave the decease d had to go 

to court  for the protect ion order,  i f  her memory served her wel l  

that should have been on 3 July 2014.   The deceased had a 

temporary protect ion order at the t ime or an inter im protect ion 

order and the deceased informed her that she had to go to  5 

court  again.  She came to know that the protect ion order was 

against  the accused.  The day before she had to go to court 

the deceased to ld her that  she just  had a gut  feel ing that  the 

accused was going to k i l l  her and he would k i l l  her in court .   

She informed the deceased that  the accused wi l l  never have 10 

guts of  doing that  in f ront  of  the public because there would be 

witnesses.   She then wanted to know f rom Mhambi what they 

were going to do with the chi ldren,  ( i .e.  the deceased’s two 

chi ldren).   Mhambi to ld the deceased that  she must make a wi l l  

so that  they would know what they should do with the chi ldren.  15 

The deceased said no , she was not going to make a wi l l  at  a l l ,  

people that are lef t  behind wi l l  see what to do with the 

chi ldren.   On the day that  the  deceased had to go to court 

Mhambi received a cal l  informing her that  the deceased was 

shot.   In cross-examinat ion Mhambi test i f ied that when she met 20 

the accused for the f i rst  t ime she did not  know where he  l ived 

permanent ly.   I t  was the deceased that  to l d her that  she l ived 

with the accused at  10 t h  Avenue in Kensington.  The deceased 

had informed her that  the house was hers.   She had vis i ted the 

accused and deceased in Kensington.  When she f i rst met the 25 
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accused he appeared to be a very support ive person towards 

his partner.    

 

She made a statement to the pol ice when they vis i ted her at 

the workplace.  She conf i rmed that  the signature that  appeared 5 

in the statement was hers.   A pol ice of f icer took a statement 

f rom her and wanted to type i t ;  he came back and read i t  to 

her.   The accused asked Mhambi about a scratched out sect ion 

that  was contained in her pol ice statement.   She answered that 

a typed statement contained a part  that  d if fered f rom what she 10 

to ld the pol ice.  They scratched i t  out to correct  i t  and  she had 

to in i t ia l  that  port ion.   Having been quest ioned about the 

statement the witness stated that  she was informed by the 

deceased that  the accused had gone to her house and they 

argued but she did not  inform her what the argument was 15 

about and that  the accused assaulted her.   The accused put to 

the witness that  he was dissat isf ied with the part of  the 

statement that  was scratched out because he did not 

understand why the pol ice would type something that  was 

di f ferent  to what Mhambi to ld them.  The stat ement of  Mhambi 20 

was handed as exhib i t  “N” .    

 

Mhambi test i f ied further that she had no knowledge of  any 

stage where the deceased and the accused broke their 

re lat ionship.   She did not  know what t r iggered the text  25 
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message f rom the accused that  her f r iend wa s a whore and 

had infected him with AIDS.  She did not  know the reason why 

the accused sent such a message . He never to ld her.   The 

deceased was assaulted in 2013 and there were messages that 

were sent to the deceased by the accused and the deceased 5 

would inform her about those messages.  When asked about 

what she meant by the word ‘dumped ’  which appeared in her 

statement,  namely,  “L indani was being dumped by Busiswa” ;   

she responded by saying that  the deceased to ld her that  when 

the accused moved to the ba rracks he informed her that  the 10 

distance would actual ly a l low her the f reedom that  she needed 

and i t  would have been over between them.  She never heard 

anything about breaking up .  She did not know about any text  

message that  the accused sent to her d irect ly af ter he 

al legedly found out about the deceased’s unfai thfu lness 15 

towards him.   She conceded that  the deceased to ld her that 

she was not af ra id of  the accused.  I t  was put to her that the 

reason that  the deceased ment ioned that she was not af ra id of  

the accused was because the accused had not yet  known the 

names of  her boyfr iends which the deceased slept  with in the 20 

accused’s house.  Mhambi test i f ied that  she had no knowledge 

of  what the accused knew about the deceased’s conduct.  

When Mhambi was being dr iven by the accused f rom her 

workplace,  the accused to ld her that  he caught the deceased 

with a man “romancing” ,  the accused to ld her he caught th is 25 
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young man with his head between her legs.   She could not 

remember what her comment was when he to ld her abo ut th is 

but  she in i t ia l ly said that  she had no knowledge of  that.  In her 

pol ice statement Mhambi ment ioned that  the accused’s f i rearm 

was taken f rom him due to the abuse by the accused.  She 5 

elaborated on th is issue by stat ing that  the deceased to ld her 

that  someone f rom Pretor ia came and took the accused’s 

f i rearm.  I t  was put to her that  that informat ion was incorrect.  

The accused mentioned that  h is f i rearm was taken because he 

submitted his s ick note f rom the doctor that  c i ted stress and 10 

that had nothing to do with the deceased. The accused put to 

Mhambi that  he was conf ronted by the deceased regarding the 

issue of  the tyres in 2014 , Mhambi ment ioned that  she heard 

about the incident about the tyres being punctured in 2013.  I t  

was also put to her by the  accused that  the accused to ld the 15 

deceased that  i t  must have been her boyf r iends that she had 

been sleeping with in h is house that  must have been f ight ing 

with her there.  Mhambi test i f ied that  the deceased ment ioned 

that  i t  was the accused , a l though she did not  see him 

punctur ing the tyres.  20 

 

Mhambi test i f ied further that the deceased had informed her 

that  whi lst  they were l iv ing together ,  the accused paid the rent 

whi lst  she was buying groceries.   This was apparent ly an 

arrangement that the part ies had ag reed upon.  She was 25 
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however informed by the deceased that  the house that was in  

Delf t  was bought by the deceased;  the deceased did not  count 

the accused in on that .  I t  was put to her that  the accused co -

owned the house with the deceased by vir tue of  h is 

contr ibut ion towards the renovat ion of  the house and the 5 

household in general .   Ms Mhambi responded by saying that  

the person who could answer as to why she saw the house as 

hers was the deceased.  

 

She could not  comment on the al legat ions that the deceased 10 

cont inued to bui ld a house at  her Eastern Cape home whi lst 

the accused was paying the rent for them in Kensington 

thereby progressing her home whi le the accused was being 

used to pay the rent  in Cape Town.   

 15 

She test i f ied that  the accused , having observed the mistakes 

that  he ment ioned about the deceased , he should have lef t  

her.   She was informed by the deceased that  at  one stage , the 

deceased had opened a case against  the accused which she 

withdrew, i f  her memory served her wel l .  That she should not 20 

be confused with the appl icat ion of  the protect ion order.   She 

was chal lenged about what she meant in her wri t ten statement 

when she said that  the deceased later to ld her that  she was 

af ra id of  the accused as the abuse was escalat ing ,  she stated 

that  the abuse she was referr ing to was the assaults by the 25 
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accused.  She conf i rmed that  she received a message from the 

accused that  her f r iend had infected him with AIDS.  She could 

not  recal l  a message f rom the accused stat ing that she thought 

that  the accused would not found out about the deceased’s 

unfai thfu lness.  The accused found i t  st range that  Mhambi 5 

could not  remember th is message.  When asked about why the 

deceased wanted the accused to be disarmed she stated that  i t  

was because the deceased was af ra id because  she did not 

know what the accused would do with the f i rearm.  She only 

heard about the HIV issue f rom the accused.  She showed the 10 

deceased the message that  came f rom the accused about her 

HIV status but  the deceased did not  comment.   I f  the deceased 

knew that  she was HIV posi t ive maybe she did not  want her to 

know about her status as she did not  ment ion anything about 

i t .   15 

 

The deceased to ld her that  the accused at  one point went to 

her house. When she did not  open the door he went to knock 

at  the window.   When she did not  open he broke the window.  

She had no knowledge about the accused’s suspic ions that 20 

there was a high possib i l i ty that  the deceased was with one of  

her boyf r iends that  she used to s leep with in the house and 

hence she did not open.  She ment ioned that  the person who 

would be able to answer that  was the deceased.  

 25 
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She also could not answer on the al legat ion that the deceased 

never loved the accused but was using him.  She once again 

stated that  the only person who could give that  answer was  the 

deceased.  She repeated by stat ing that  the deceased never 

ment ioned the word ‘dumped ’  to her but said that  maybe now 5 

that the accused had gone to l ive at  the barracks he was going 

to leave her a lone.   

 

When asked to c lar i fy what she meant about what  she was 

referr ing to in her statement when she said the accused 10 

became jealous of  the deceased , she ment ioned that  i t  was at  

the stage when the deceased informed her that  the accused 

was asking her why she came home late and how long i t  took 

f rom work in Mait land to Kensington.   She never heard of  the 

accused lying in hospita l  because of  the abuse that he 15 

al legedly received f rom the deceased.  She conf i rmed that  she 

only knew the re lat ionship between the accused and the 

deceased f rom the deceased’s point  o f  view and she only knew 

what she was to ld.   The deceased ment ioned to her that she 

had made an appl icat ion for an order against  the accused but 20 

she did not  te l l  her what was st ipulated in that  order or what 

the condit ions of  the order were.   Mhambi conf i rmed that  she 

did ment ion in her wri t ten statement that :  

 

“ . . .when the abuse was cont inuing ,  even af ter she was 25 
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dumping him she decided to apply for an inter im against 

h im.  On the day she passed away , she was at  court 

fo l lowing the interdict  process.”  

 

She test i f ied that the abuse she was referr ing to was the 5 

assault  which she conceded took place in 2013.  She was 

unable to conf i rm whether there were any other assaults c loser 

to the t ime or leading to the deceased applying for an interdict 

against  the accused.  She did not remember the deceased 

ment ioning to her in 2014 that  she was assaulted.   The 10 

cont inuat ion of  the abuse that  she ment ioned in her wri t ten 

statement re lated to the 2013 assault .   She conceded that  the 

reason for the deceased applying for the  inter im protect ion 

order was not for the cont inuing abuse as she ment ioned in her 

wri t ten statement.  She however maintained that  she did not 15 

know the reason why the deceased had appl ied for the 

interdict .  

 

She conceded that  when the deceased lay in hospi ta l  the 

accused was the person who cal led everyone perta in ing to the 20 

deceased’s s i tuat ion.   The accused put to her that  as a f r iend 

of  the deceased, Mhambi should have spoken to her f r iend and 

advised her about th ings that  she was doing wrong and that 

could have avoided the si tuat ion that the accused f inds himself  

in.   Mhambi test i f ied that  she did not  understand why the 25 
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accused was blaming her .  Furthermore the deceased had not 

re layed th ings to her in the manner the accused was putt ing to 

her in court .    

 

The next  witness of  the State was Nomvuyo Centane  5 

( ‘Centane’) .   The State advised the Court  that  th is witness 

would also lead hearsay evidence in the same manner as the 

previous witness Mhambi.   The Court  ru led that  her evidence 

wi l l  be dealt  wi th in the same manner as Mhambi’s evidence.  

Centane test i f ied that  she was employed by  the Department of  10 

Home Affa irs .   The deceased was her younger s ister who came 

r ight  behind her.   She knew the accused in th is matter because 

he was her younger s ister ’s partner.  Their re lat ionship started 

in 2010.  Her s ister,  the deceased , was marr ied and had 

problems in her marr iage .  Her husband would assault her and 15 

come home late.   She was informed by the deceased that 

whi lst  the deceased was st i l l  in  her marr iage she and the 

accused would cal l  each other.   The deceased to ld her that 

she and her husband stayed in separate bedrooms.  She 

informed her that the accused advised her to get  out  of  the 20 

marr iage because she would be in danger.   The deceased then 

lef t  th is marr iage.   She went to stay with the accused at  a f lat 

in Kensington.  Whilst  they  were staying at  the f lat  in 

Kensington they had their  own personal arguments .  When they 

had these arguments the accused would leave and go to the 25 
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nearest pol ice stat ion .  She was not present when these 

arguments were taking place in Kensington but her s ister 

would te l l  her about what had happened.  Whi lst  they were 

having arguments they would quarrel ,  ra ise their  voices and 

most ly i t  was about the motor vehic le that  belonged to the 5 

deceased.  The deceased would argue that  the accused could 

not  just  take the vehic le without her permission.   She however 

could not  remember each and every argument that they had.  

When the re lat ionship started i t  started wel l .  I t  was on and of f .   

They stayed together at  Kensington and f rom there they moved 10 

to Delf t  to rent .  And that  was in 2011.  Whi lst  they were 

rent ing at  their  house in Delf t  they also had arguments.   There 

was a stage when the deceased informed her that  the accused 

had to go to a funeral  of  h is re lat ive in the Eastern Cape.  He 

then borrowed her motor vehic le and money.   According to the 15 

deceased she refused to give him money informing him that 

she had no money.  He then asked her how she could say that 

she did not  have money when he had been paying rent  for the 

f lat .   He said that  he knew that  the deceased had money in the 

bank. The deceased informed her that she informed the 20 

accused that  the vehic le that  she had given him was enough.  

Af ter their  t r ip to the Eastern Cape the deceased and the 

accused cont inued staying together.  

 

In January 2011 the deceased fe l l  i l l  and was admit ted at  the 25 
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Melomed Hospita l in Bel lvi l le .   Whi lst  the deceased was in 

hospita l ,  the accused was very support ive .  The deceased was 

in a coma for about two weeks.  One wo uld have thought that 

the accused was working at  the hospita l  because he would just 

report  for duty at h is work and go stra ight  to hospita l .   Her 5 

fami ly would hear everyth ing about the deceased’s condit ion 

f rom the accused.  The accused made his own invest igat ions 

and wanted to f ind out  f rom the doctor what was wrong with 

the deceased.  The doctor informed him that he drew blood 

f rom the deceased and found that  she was HIV posi t ive .   Af ter 10 

the deceased was discharged f rom hospita l  the accused 

inquired f rom her why she did not  inform him about th is.  

According to the deceased she informed him that  she was not 

yet  ready to te l l  h im or ta lk about i t .    

 15 

The deceased to ld her that  she informed the accused to use a 

condom and he refused.  The deceased further inf ormed her 

that  the accused went to test  h imself  and found out that  he 

was negat ive.   According to the deceased the accused 

informed her that he wi l l  never s leep with a person whom he 20 

loves using a condom.  According to the deceased she and the 

accused stayed together and never used a condom.  

 

In the middle of  2012 the accused and the deceased had 

arguments because the accused suspected that  the deceased 25 
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had af fa irs.   He did not  want any f r iends close to her.   The 

accused would te l l  her that she valued f r ien ds more than him.  

He would also say she would go to Mzol i ’s  Place and leave him 

behind at  the house.  The accused lef t  and went to stay at  the 

pol ice barracks.   The deceased said she was quite happy 5 

about h im moving out as she thought the re lat ionship wou ld 

work wel l  i f  they no longer stayed together.   She did not  know 

what c ircumstances led to the accused moving out of  their  

common place.  The deceased to ld her that  maybe the 

arguments would cease to exist  i f  the accused was no longer 10 

there.   The accused cont inued to stay in Pinelands but 

according to the deceased he would go to her at  n ight .  

According to the deceased he wanted to f ind out  whether there 

was no man around at  her p lace.   Towards the end of  2012 the 

deceased to ld her that she was separat ing f rom the accused 15 

because she had had enough of  h im.  She had had enough of  

the way that  he was treat ing her.   The deceased also wanted a 

t ransfer ,  even if  i t  was at  the same level ,  because she wanted 

to get  away f rom him.  She tr ied applying in Durban but she 

was not successful  and in the Eastern Cape as wel l  but  she 20 

just  wanted something that  would move her out  of  Cape Town.  

When asked whether by separat ion she meant terminat ion of  

the re lat ionship or just  taking a break f rom the re lat ionship .   

Centane test i f ied that  towards the end of  2012 the deceased 

had to ld her that i t  was over between her and the accused, she 25 
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had had enough.  She does not know what happened but in 

2013 the accused and the deceased were together again for a 

whi le .  She th inks i t  was for about a month or less.   At  that  t ime 

the deceased informed her that  she had forgiven the accused.  

The deceased and the accused separated again and they 5 

never went back together.   She was to ld by her s ister,  the 

deceased, that  there was no peace in thei r  re lat ionship 

because most of  the t ime they were arguing.   The deceased 

informed her that  the accused would cal l  her a whore and that 

they would not  just  separate because he came to Cape Town 10 

because of  her.   He also would inform her that  she had AIDS 

and that  she had infected him.  According to the deceased he 

also informed her that  i f  she was not in the re lat ionship with 

h im then no other person would get  her.   Al though they were 

separated in 2013, the accused did not  stop insul t ing her ;  he 15 

would send her messages,  some of  which the accused would 

send to Centane.  She could not  remember the content of  a l l  

those messages but they were along the l ines that  the 

deceased was a whore and that  she had infected the accused 

with AIDS and that  she had used him . The accused sent these 20 

messages to her.    

 

St i l l  in  2013 the accused assaulted the deceased in f ront  of  

the chi ldren.  He trampled on her leg with boots and it  turned 

green to b lack.   He did that  on her face as wel l ,  c lose to her 25 
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eyes,  which had a blackish mark.   The deceased cal led her 

and informed her that  she was assaulted by the accused.  At 

the same moment the accused cal led her and informed her that 

he was on his way to her and that  the deceased was on her 

way to open a case against  h im.  The accused ca me to fetch 5 

her with h is own vehicle and she went with h im to Delf t .   When 

she got to Delf t  she could see her s ister ’s leg was swol len and 

black and she could hardly walk.   She wanted to know from the 

deceased what happened because she wanted to hear her s ide 

of  the story.   The deceased informed her that  as usual the 10 

accused came there and insul ted her and she did not  keep 

quiet ,  she responded back , insul t ing him as wel l .  He then 

assaulted her.  

 

The deceased further informed her that  she was going to 15 

withdraw the case against  the accused  - apparent ly she had 

la id a charge against  h im.  Centane then lef t  Delf t .   Her s ister 

informed her approximately the next  day or two that  af ter the 

incident she had withdrawn the case.  The deceased informed 

her that  the accused’s re lat ives had gone to her f rom Langa .  20 

They apologised and begged her to withdraw the case because 

the accused was a breadwinner.   The deceased said i t  was not 

her intent ions to let  the accused lose his job because she was 

also aware that  the accused  was a breadwinner.  

 25 
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St i l l  in  2013 the accused cal led the deceased into the 

bedroom.  The deceased’s younger daughter was very c lose to 

the accused.  When the deceased was cal led into the bedroom 

by the accused this younger daughter fo l lowed.  According to  

the deceased whi lst  in the bedroom the accused to ld her to k i l l  5 

h im and he showed her the f i rearm ; the deceased refused.  

Af ter that  the accused informed the deceased that he was 

going to commit  suic ide and he was going to do that  in f ront of  

her.   He said people and re lat ives would want to know what 

happened and th is would remain with the deceased for the rest 10 

of  her l i fe and she would never forget about i t .  The deceased 

informed her that  the accused took the f i rearm and placed i t  in 

h is mouth.   The deceased then struggled with h im because she 

wanted to remove the f i rearm f rom him.  At  the end she was 

able to remove i t  f rom him.  The f i rearm fe l l  onto one side and 15 

the deceased was able to run  away with Mhambi ,  who was also 

present.   Mhambi and the deceased  ran and locked themselves 

in  the neighbour’s bedroom.  She did not  know who had cal led 

the pol ice between the two of  them but the pol ice were cal led 

and they came.  She did not  know what the pol ice did but  the 20 

accused lef t .   The younger chi ld was present when th is 

happened.  The chi ld ment ioned to her teacher at  crèche that 

her father had a f i rearm which he placed in h is mouth.   The 

deceased informed her of  what the teacher said.   The teacher 

then informed the deceased that this was domest ic vio lence 25 
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and that  she could not  leave th ings to happen l ike that .   Al l  

th is informat ion she heard f rom the deceased.  

 

In 2014 the accused would cal l  the deceased but she would 

refuse to answer h is cal ls.   I f  she did not  answer h is cal ls he 5 

would send her rude messages and that  was a cont inuing 

th ing.    

 

Another incident took place in 2013 when the accused and the 

deceased where l iving together for a short  per iod.   According 10 

to the deceased the accused slept over at  the house and 

requested the deceased to accompany him , but  she refused.  

The accused lef t  and then came back.   On his return the door 

was open and he came in .  At  that  t ime she was seated in the 

company of  another young man and they were si t t ing on the 15 

couch.  The accused also informed Centane about the young 

man that he had found at the house.  According to the accused 

the young man had an af fa ir  wi th the deceased and the 

deceased informed her that  i t  was not the case ,  the young 

man was just  a man that  she knew.  The accused to ld her that 20 

the young man was about to l ick the deceased because his 

tongue was out and the deceased had opened her th ighs.   The 

deceased denied that .   The accused said th is was the 

deceased’s boyf r iend.  He insul ted her saying that  she was a 

whore.    25 
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St i l l  in  2013, at  some stage the accused cal led his neighbour 

and opened the drawer showing him pi l ls  whi lst  insul t ing the 

deceased saying that  she had AIDS, that she was sick and was 

hid ing her a i lment.   At  that  stage there was no re lat ionship at 5 

a l l  between him and the deceased.  He cont in ued insul t ing her 

stat ing that  he had come to Cape Town because of  her and 

she had infected him with AIDS and he rented the f lat  with her  

whi lst  he was paying less money than her.    

 10 

In 2013 the accused sent Centane messages that he was 

sending to the deceased.  He would insul t  her and at  t imes he 

would cal l  Centane unt i l  h is a ir t ime was f in ished.  During those 

cal ls he would complain to her about the deceased.  This issue  

( the sending of  the messages) happened in 2013.  15 

 

Messages that  were sent by the accused in 2014 were even 

more or less the same as in 2013 where he would insul t  the 

deceased accusing her of  infect ing him with AIDS and that  she 

was a whore and that  she had used him and that  he regret ted 20 

meet ing her because i f  he did not meet her he would have 

f in ished bui ld ing the house at h is homestead.   

 

In 2014 the accused stopped report ing to her as he did in 

2013.  She then told the deceased:  25 
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“There is something that he wants to do, th is person 

might k i l l  her.”  

 

At  some stage in 2013 the accused had  been knocking on the 5 

window and the deceased did not  open.  He knocked at  the 

window unt i l  i t  broke and that  was the bedroom window where 

the deceased normal ly s lept .   The deceased woke up with the 

broken window and suspected that  i t  was broken by the 

accused.   10 

 

In 2014, i t  could have been towards the end of  May or the 

beginning of  June, she vis i ted the deceased.  The accused 

came in without knocking .  He came in and started shout ing l ike 

he would normal ly do.   He said he wanted his money and that 15 

she had used him.  The deceased to ld h im that  he was making 

a noise.   She went into the bedroom whi lst  he was shout ing.  

The deceased went to the bedroom and locked herself  in .   The 

accused did not  si t  down but stood there shout ing.   Centane 

asked the accused what  he actual ly wanted f rom a person who 20 

was a whore.   She to ld the accused that  there were so many 

gir ls  out  there and i f  she was in the accused’s shoes she 

would have lef t  the deceased.  The accused did not  answer 

her,  he just cont inued saying that  the dece ased used him.  He 

spoke about h is money and that  he came to Cape Town 25 
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because of  her.   She asked these quest ions to the accused 

because her s ister had locked hersel f  up in the bedroom.  She 

and the accused were at  the f ront  room of  the house.  Whi le 

she was si t t ing there at  the house she saw pol ice coming in.  

When the pol ice came the deceased came out of  the bedroom.  5 

When the accused wanted to speak to the pol ice ,  the pol ice 

to ld h im that  he was not the complainant.   The accused then 

went into the to i let  but  as he was about to get  into the to i let 

the pol ice pul led him.  The pol ice wanted to know what he 

came there to do.  The accused said i t  was his house.  The 10 

pol ice instructed him to leave.  The pol ice informed the 

deceased to have her doors locked at  a l l  t imes. 

 

During the June hol idays in 2014 , the deceased lef t  for the 

Eastern Cape and lef t  the chi ldren with Centane.  The 15 

deceased had a feel ing that  she could not  t rust  th is person 

because he could a lso ki l l  the chi ldren.   Al though she worked 

together with the deceased they did not  see each other a l l  the 

t ime.  The deceased came to her on a part icular day and to ld 

her that :  20 

 

“ . . . th is man was going to k i l l  her .  And he was going to k i l l  

her by using a f i rearm.”  

 

She knew about the protect ion order that  wa s obtained by the 25 
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deceased against the accused for domest ic vio lence.  The 

deceased to ld her around Apri l  or May that  she had taken a 

decis ion to take out an interdict  against  the accused.  She was 

to ld by the deceased that  the house the deceased was stayi ng 

at  was bought by the deceased.   5 

 

In cross-examination she test i f ied that  the accused was 

jealous of  h is gir l f r iend and he did not  t rust  h imself .   Centane 

was conf ronted wi th the pol ice statement that  she made.  The 

copy that the accused had did not  con tain a s ignature.   She 10 

conf i rmed that  she had signed the statement immediately af ter 

the typed version was given to her.   She could not  answer how 

i t  came about that  the accused had received a copy of  the 

statement that d id not  contain a signature of  the d eponent.  

She conf i rmed that  the accused was very generous to the 15 

deceased but could not  answer the quest ion that was posed to 

her of  why then would the deceased have the nerve to s leep 

with boyf r iends in the accused’s house .   According to her that 

was for  the deceased to answer ,  because Centane did not l ive 

in Delf t .    20 

 

She was asked whether an abusive man would leave a woman 

in a house and go and sleep in garages or  other p laces 

because of  being insul ted by her ,  as was ment ioned by 

Centane in her pol ice s tatement.  Centane responded by 25 
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saying that  she would not  be able to answer that  as she never 

caught the deceased sleeping with a boyf r iend in the 

accused’s house.   

 

Centane disputed that  the house the deceased l ived in 5 

belonged to the accused.  I t  was pu t to her that  the accused 

lay in hospita l  in 2010 due to severe depression result ing f rom 

the abuse f rom the deceased.  She answered that she could 

not  remember that and was hearing i t  for the f i rst  t ime that  the 

accused was being abused.   She conf i rmed that  she was to ld 10 

by the deceased that she insul ted and swore back at  the 

accused because he swore at  her.   She could not answer 

about f inancia l  commitment issues between the deceased and 

the accused as that  was an issue between the two people.    

 15 

She did not  know when the accused met the deceased.  She 

conf i rmed that  the accused came to complain  to her about the 

deceased a number of  t imes.  She could not remember the 

accused te l l ing her about the deceased being secret ive af ter 

the accused had to ld her about h is resul ts ( that  he was HIV 20 

negat ive).   The deceased consented when he said that  he 

would not  use a condom with a person that  he loved.  She 

conf i rmed having said to the accused how could the deceased 

trust  what the accused had to ld her as she was also given and 

shown the same paper by Zukisa (her ex-husband) who 25 



 
S S 1 5 / 2 0 1 5  

84 JUDGMENT 

 

/NY  / . . .  

a l legedly infected her with AIDS.   

 

Centane test i f ied further that  the deceased had to ld her that 

the accused came to Cape Town o f  h is own f ree wi l l  and 

voluntar i ly.   She conf i rmed that  she knew that the deceased 5 

was HIV posi t ive  before the accused came to Cape Town.  

Upon being asked whether she asked the deceased whether 

she had to ld the accused about her status , she responded by 

saying  that  she did not  say anything because i t  had nothing to 

do with her and that  the deceased was not a minor,  she was an 10 

adult  and i t  was not her p lace to te l l  her what to do.   She 

test i f ied that  as an adult  when one meets someone and they 

do not know where that  person had been, one would use a 

condom to protect  themselves.   She did not  know what the 

accused’s status was when the accused met the deceased 15 

because she is not  a doctor.   She was chal lenged about 

ment ioning in her statement that  the accused kicked the door 

open when she was at  the deceased’s house.  She t est i f ied 

that i t  was a typing error.   She had wri t ten her statement and i t  

came back typed.  She was chal lenged that in her evidence  in 20 

chief  she had ment ioned that  the accused came in .  She did not 

ment ion the kicking of  the door.   She denied that  she ever  said  

that  the accused was obsessed with the deceased and was 

hearing i t  for the f irst  t ime.   The deceased went to lock herself  

up in the bedroom because she did not  want to l is ten to the 25 
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accused.  She was to ld by the accused that  he found the 

deceased wearing a night ie with another man.  The deceased 

to ld her in the presence of  the accused that  the accused cal led 

a neighbour by the name of  Request showing him ARV pi l ls  

f rom the drawer and the accused did not  deny that .   When it  5 

was put to her that  the deceased insul ted the accused’s ent i re 

fami ly saying that some members of  the family were running 

mad, Centane stated that  the deceased had no r ight  to insul t  

the accused’s family nor d id the accused have a r ight  to insult  

her about her HIV status.   The accused to ld her that he caught 10 

the deceased with another man si t t ing on the couch about to 

l ick her.   She did not  know about the al leged unfai thfulness of  

the deceased as she did not  stay with her nor was she to ld by 

the deceased that she was unfai thfu l  to th e accused.  The 

deceased was scared of  the accused because he was 15 

dangerous and she was try ing to move away f rom him and 

even tr ied to apply for a t ransfer to the Eastern Cape which 

was unsuccessful .   She conceded that when the accused 

ment ioned to her that  the deceased was abusive towards him , 

she said that  the deceased had never healed f rom the previous 20 

abusive re lat ionship and when she looked at  the accused she 

saw her ex-husband, Zukisa,  who so much abused her.   She 

further test i f ied that  she even mention ed that  i f  i t  were her, 

she would not  have moved into another re lat ionship as quickly 

as the deceased did.   When asked about why she would then 25 
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say the accused was a dangerous person , she responded by 

saying that  the accused assaulted the deceased in f ront  of  the 

chi ldren and even threatened to k i l l  h imself .   According to her , 

the accused could have gone elsewhere where he could be 

t reated better and should have lef t  the deceased.  She had no 5 

knowledge of  any meet ing where the deceased’s family sat  

down and discussed that the f i rearm of  the accused had to be 

taken away f rom him.   She denied that  she strategized with the 

deceased in order for her to go and apply for an interdict 

against  the accused .  Even i f  that  were the case , which she 10 

denied,  i t  d id not  gi ve the accused the r ight  to do what he did 

to the deceased.  In fact the deceased never wanted to go and 

apply for an interdict  as she said that  i t  would not  assist  

because if  the accused wanted to k i l l  her he would k i l l  her.   

She also said she would not  have securi ty people walking 15 

around with her so that  she could be protected and that even i f  

she obtained the interdict  the accused would k i l l  her as he had 

said he was going to k i l l  her.   The accused denied having said 

th is to the deceased.   The deceased to ld her that  the accused 

threatened her on var ious occasions that  he was going to k i l l  20 

to her.   She phoned the deceased at  one point  and to ld her 

that  the accused was quiet  and must be th inking something.   

The accused complained to her about the deceased n ot 

want ing to be sexual ly involved wi th h im.  She repl ied by 

saying that  there was nothing that  she could do as she could 25 
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not  interfere with bedroom issues.   There was a day that  the 

deceased ran away and went to s leep at  Centane’s f lat saying 

that  she was t i red of  the accused’s threats.   At  that  t ime the 

deceased and accused had already broken up and the accused 

was not l iving there.   The accused always threatened the 5 

deceased and always went to her at the house at  any t ime and 

knocked.  The accused enquired as to why the deceased would 

not  apply for the protect ion order at that  stage , i f  such th ings 

happened.   

 10 

The deceased to ld her that  the accused said i f  he did not  have 

her no-one would.  The assaults and the at tempts to commit 

suic ide happened at  the stage when they were separated and 

the accused did not  want to accept that .   She conceded that 

the deceased was a person who insul ted others.   She heard 15 

f rom the deceased that she had broken up with the accused.   

 

She conceded further that  the accused was  very support ive 

when the deceased was lying in  hospita l .   The accused 

informed her that  he could not  cont inue bui ld ing a house at  h is 20 

homestead because of  the rent  that  he was paying and he was 

in f inancia l  constra int  because of  the deceased.  The 

deceased disputed that  and to ld the accused that  he could st i l l  

do what he did whi lst  he was in Colesb erg.   She had no 

knowledge of  lobola  negot iat ions.   She was not informed by 25 
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the deceased neither was she informed by the accused about 

that .   The accused did inform her that  he wanted to get 

marr ied to the deceased.  The deceased also informed her 

about that .  That was in 2010 when they were st i l l  l iv ing in 

Kensington.  According to her ,  i t  was also the accused’s 5 

responsib i l i ty to make sure that  he was not infected  with AIDS 

by using protect ion.   The deceased informed her that she to ld 

the accused to use a condom.  She would not d ispute that the 

deceased insul ted the accused.  The deceased to ld her that 

she insul ted the accused in response to the insul ts that  she 10 

received f rom him.   She was to ld by the deceased that the 

accused’s f i rearm was taken f rom him at  some stage.  She 

however d id not see the f i rearm being taken f rom the accused.  

She did not  know why the f i rearm was taken but i t  was not 

taken because of  what the accused was doing to the deceased.  15 

I t  was taken for work re lated reasons.  She heard again that 

the f i rearm was returned to the accused.   When i t  was put to 

her that  in her statement to the pol ice she did not  ment ion the 

th ings that  she stated were to ld to her by the deceased , she 

gave a statement as i f  she direct ly witnesse d or had personal 20 

knowledge of  what she was ta lk ing about.   To th is she 

answered that  at  the t ime she was not 100% wel l .    

 

The next  witness was Sithembele Gumede  ( ‘Gumede’) .   

Gumede test i f ied that  he is a member of  the SAPS and he has 25 
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been for f ive years.   He is stat ioned at  the Bel lvi l le  LCRC 

where he processes cr ime scenes by taking videos, 

photographs, col lect ing,  packaging and dispersion of  forensic 

mater ia l  for examinat ion and by taking photos of  wounds of  the 

deceased at  the mortuary.   On 7 July 2014 at  09:11 in the 5 

morning,  he took photos of  the deceased with WC 

14/1552/2014 at  Tygerberg Mortuary Parow.   

 

The next  was Dr Estevao Bernardo Afonso  ( ‘Dr Afonso’) .   Dr 

Afonso test i f ied that  he is stat ioned at  the Faculty of  Sciences 10 

at  the Universi ty of  Stel lenbosch where he is employed as a 

consultant  specia l ist  forensic pathologist .   He is af f i l ia ted with 

the Forensic Pathology Services of  the Western Cape where 

he conducts h is du t ies at  the Tygerberg Mortuary.   He has 

done in excess of  2  000 post mortems.  On 7 July 2014 at 15 

08:00 a.m.,  he examined a body of  a female which was pointed 

out to h im by forensic pathology of f icer ,  W Claassen, who 

ident if ied the body as WC 14/1552/2014, whose age was 

reported to be 37.  The individual had been  declared dead on 3 

July 2014 at  11:18.  There were 42 gunshots on the body ,  20 

including entrance and exi t  wounds.  The wound tracts 

t ravel led f rom the r ight  to the lef t .   Seven project i les were 

recovered, three f rom the cloth ing and four f rom the body.  

Internal in jur ies included bowel perforat ion,  lacerat ion of  the 

kidney and f racture of  the forearm , pelvis and the tenth r ib 25 
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were noted.  The colour of  the internal organs ,  which were 

pale,  was consistent  with b lood loss.   He concluded that  the 

cause of  death was mult ip le gunshot wounds.  Three loose 

lying bul lets were recovered f rom the cloth ing and they were 

reta ined as evidence.  Fourteen wounds were present on the 5 

r ight  forearm which represented seve n perforat ing gunshots to 

the l imb.  This means the weapon was f i red seven t imes , so 

seven bul lets entered the arm and exi ted.   The wounds were 

measured at  6 and 7 mi l l imetres.   Two wounds were observed 

in the r ight  lateral  abdominal wal l  approximately in the 10 

poster ior axi l lary l ine.   Another wound in the r ight  lateral 

abdominal wal l  in  the axi l lary l ine.   Five wounds in the r ight 

lateral  aspect of  the pelvis.   Six wounds in the r ight  anter ior 

abdominal wal l ,  wounds on the chest abdominal wal l ,  r ight  

lower back and three exi t  wounds on the lef t  h ip.   Six exi t  15 

wounds on the lef t  but tock.   Two gunshot wounds that  went 

through the tenth r ib lateral ly and f ractured  -  or broke -  the 

tenth r ib.   The force of  the gunshot in jured the r ight  lung 

causing the bruise on  the lung and result ing in a l i t t le  b i t  of  

b lood with in the space around the lung. There was 20 

approximately 100 mi l l imetres of  b lood in the abdomen as a 

result  of  in jur ies.   There were twenty three in jur ies in the smal l 

bowel,  seven with in the f i rm t issue and two on the ascending 

part  of  the colon,  two in the rectum.  Pelvic wal ls were 

f ractured.  One gunshot in jured the uterus.    25 
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The wounds in the abdomen and pelvis with the round shape 

he interpreted as being f rom direct  shots.  The ones that 

looked irregular and larger in s ize he interpreted as being re-

entrance wounds.   Some of  the seven wounds that  entered and 5 

exi ted through the arm re -entered the body through the pelvis 

and the abdomen.  Given the extensive nature of  the wounds , 

even i f  the deceased received immediate surgical  t reatment , 

Dr Afonso doubted that  the surgery would have had a posi t ive 

outcome.   10 

 

The last  witness was Bongani Mxol i  ( ‘Mxol i ’ ) ,  who worked for 

the Independent Pol ice Invest igat ive Directorate ( ‘ IPID ’ ) .   The 

accused’s case was al located to h im as an invest igat ing of f icer 

in February 2015 because the previous invest igator ,  Mr 15 

Tyhal is isu was of f  s ick.   Mr Tyhal is isu passed on early in 

2015.  He col lected the post  mortem, the chain statements and 

took statements f rom the sister of  th e deceased, two 

col leagues of  the deceased and other contents of  the docket.   

The sister of  the deceased, Centane, gave him handwri t ten 20 

notes she said were f rom the accused.  He subpoenaed the 

witnesses but could not  get  hold of  two witnesses ,  Arthur 

Khanyi le and Jeremy Claassen, who no longer worked at  the 

Tygerberg Hospita l  Mortuary.   He served the accused with 

further part iculars of  the docket.   He did not  go through the 25 
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contents and so did not  know how one of  the copies of  the 

statements received by the  accused was unsigned.  Al l  of  h is 

were signed.  He gave the accused t ime to go through the 

docket and the accused said he was sat isf ied.    

 5 

In cross-examinat ion he test i f ied there was no error in the 

statement taken f rom Centane.  Centane made the statement 

to h im as i f  i t  was her d irect  version and not f rom someone 

else.   He invest igated th is case only ,  and not  any other cases 

against  the accused.  10 

 

Before the close of  i ts case the State brought two applicat ions 

to get  the hearsay evidence , as wel l  as the  ut terances by 

Fredericks which I  have already referred t o,  admit ted as 

evidence.  Fredericks was recal led at  the conclusion of  the 15 

State’s case  as a lready indicated.  I  return to the issue of  the 

admission of  hearsay evidence later in the judgment.   That 

concludes the summary of  the State’s case.  

 

  20 

The accused informed the Court  that  he elected to test i fy and 

to a lso cal l  wi tnesses af ter the Court  expla ined his r ights ,  

including his r ight  to remain si lent .    

 

 25 
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DEFENCE CASE: 

The accused commenced his evidence by reading a document 

t i t led ‘Love L i fe ’ or ‘Life of  Love ’.   He was not sure what 

prompted him to wri te th is document.   The document detai ls 

h is re lat ionship wi th the deceased.  I  do not intend to go into 5 

the detai l  of  what is contained therein as al l  of  i t  is  on record 

and largely accords with the rest  of  the accused’s test imony.  I  

may to the extent necessary refer to certa in aspects of  the 

document during the course of  my judgment.  

 10 

The accused test i f ied that  he met the deceased somet ime in 

August 2006 in Phi l ippi .  He had just  progressed from the 

Pol ice Col lege.  He remembers the date because he was about 

to go to the stat ion he was al located to in Namaqualand.  He 

approached the deceased l ike a gent leman and showed 15 

interest  in her.   He asked for her te lephone numbers which she 

gave.  He started cal l ing her that  same evening and gave her 

h is te lephone numbers.   They could not  meet again as he had 

to report  to work in Namaqualand.  He went to Namaqualand 

and they cont inued cal l ing each other.   She also seemed to 20 

show interest  in h im.  They became distant lovers as she was 

working in Cape Town.   They met once at  h is brother’s p lace in 

2006 in Cape Town.  In or about August/September 2006 , the 

deceased cal led to te l l  h im that  she was gett ing marr ied.   He 

was shocked because he already loved her f rom their 25 
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te lephone conversat ions ,  a l though they were not physical ly 

engaged.  Their  communicat ion ended.  In 2008 , he got a 

t ransfer to be closer to home in Kuyasa Pol ice Stat ion in 

Colesberg.   At  the t ime he was busy bui ld ing his home in the 

Eastern Cape.   Somet ime in Apri l  2009 he went home to 5 

monitor progress of  the bui ld ing.   He received a Please Cal l 

Me text  message from the deceased’s number.   The deceased 

was no longer on his contact  l is t  but  when he looked a t  the 

number,  i t  looked famil iar.   When he cal led the number he 

recognised her voice.   She to ld h im that  she was coming f rom 10 

hospita l  af ter giving bir th to her daughter Aqhama , with her  

then husband.  She to ld h im that  she and her husband were 

not in good terms and her re lat ionship with her husband was 

over.   She to ld h im further that  she had met with the elders of  

the family but  they could not  come to a real  solut ion.   She to ld 15 

him that she was considering divorce and he supported the 

idea as th ings she sa id about her re lat ionship with her 

husband were into lerable.   On that  day i t  was not very c lear i f  

they were becoming lovers again but  she kept text ing him 

asking how he was.  They would send each other love 20 

messages and evident ly became lovers again.   By th is t ime 

she to ld h im that  she was sleeping in a room separate f rom her 

husband.  He was also having problems with h is chi ld ’s 

mother.   His re lat ionship with the deceased developed to the 

point  that  he introduced her to h is family.   They also started 25 
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engaging int imately in i t ia l ly using protect ion.   He went on to do 

an HIV test  which came back negat ive and showed the results 

to her.   He then to ld her that  he did not  l ike using a condom 

with a person he loved and planned to have a strong and 

last ing re lat ionship with her.   He assumed that  as a person 5 

that  just  gave bir th ,  her HIV status was negat ive.    

 

Somet ime in 2010, the deceased asked him to re locate to 

Cape Town as she could not  l ive without h im.  He to ld her that 

Cape Town was expensive and he had a lo t  of  responsib i l i t ies 10 

to take care of .   He asked her i f  they could both request 

t ransfers to the Eastern Cape.  The deceased did not th ink i t  

would be easy for her to get a t ransfer as she was in a 

manageria l  posi t ion at  her workplace.  At  the t ime she wor ked 

for the Department of  Home Affa irs.   The deceased to ld h im: 15 

 

“ I  do not see how you won’t  be able to do what you are 

doing at  your home whi le in Colesberg when you are in 

Cape Town for rather because we are both working and 

we are going to assist  each o ther.”  20 

 

The accused then stated that he did not  th ink i t  was going to 

be easy but asked her to give him a chance to f in ish their  f ive -

bedroom house he had already started to bui ld.  The deceased 

insisted that  they would be able to assist  each other 25 
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f inancia l ly.   He then agreed to consider the t ransfer based on 

the commitments made by the deceased.  He to ld h is brother , 

Vuyani Memani , about the deceased’s requests and 

commitments but  h is brother d iscouraged him f rom relocat ing 

to Cape Town because of  a lady.   He was re luctant but the 5 

deceased insisted.   The re lat ionship between her and her 

husband had deter iorated to the point  that  she had instructed 

lawyers to f i le  for d ivorce.   The deceased’s husband found out 

about the af fa ir  she was having with the accuse d and obtained 

informat ion about the accused , i .e.  where he worked and l ived, 10 

his ident i ty number etc,  which the deceased shared with the 

accused.  She reported that  her husband was abusive towards 

her.   The accused advised the deceased to move out of  her 

home where she l ived with her husband as the si tuat ion there 

was dangerous.   She was in i t ia l ly re luctant but  af ter having 15 

considered his advice she got a p lace in Kensington and that 

was in Apri l /May 2010.  The accused commit ted to her that 

when she moved to Kensington he would assist  her and indeed 

he did so.   She spoke about a deposit  of  R8 000  that  needed 

to be paid for the Kensington f lat  and f inancia l  problems she 20 

had, such as t ransport  for chi ldren,  money to pay for 

insta lments of  her vehic le ,  Toyota Yaris and asked for h is 

assistance.  He assisted her by deposit ing R1  500,00 a month 

in her account to pay rent  for the f lat  which was R3  000,00 at 

the t ime. 25 
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The deceased then insisted that  the accused vis i t  Cape Town 

during his rest  days instead of  h is home.  That cont inued unt i l  

he got  a t ransfer to Cape Town.  The transfer came about upon 

him not ic ing onl ine that  a Constable Af r ika f rom the Bel lvi l le  5 

Rai lway Pol ice Stat ion wanted a t ransfer to Colesberg.   A 

cross t ransfer between him and Constable Af r i ka was 

approved.  According to the accused’s recol lect ion ,  h is report 

at  Bel lvi l le  Stat ion in Cape Town was on 20 June 2010.   

 10 

Whilst  he was st i l l  vis i t ing Cape Town they would have 

problems.  The deceased would always at t r ibute those to the 

abuse she experienced in her previous re lat ionship.   He would 

to lerate her because the deceased was very good in 

convincing people.  Due to problems and arguments they had , 15 

he would experience constant and severe headaches and was 

seen by a doctor, Dr Rawood.  He complained to Dr Rawood 

that  the pi l ls  he prescr ibed did not  help.   Dr Rawood then 

suggested that  he be referred to a psychiatr ist  as he might be 

stressed.  He was referred to the Gatesvi l le  Melomed Hospital 20 

and al l  that  was before he moved to Cape Town.  He wa s then 

admitted to th is hospita l  for a week under the specia l ist 

psychiatr ist  Dr Khal id Dhansay.  From there he was under Dr 

Dhansay ’s  supervis ion and undergoing sessions with h im.  The 

accused then fe l t  that  he did not  want to be dependent on pi l ls 25 
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and stopped the t reatment and the sessions.   At  some point  he 

had a squabble with the deceased about a conversat ion he had 

with h is chi ld ’s mother regarding an al leged af fa ir  wi th a 

col league f rom Namaqualand.  The deceased insisted on 

cal l ing his chi ld ’s mother  to te l l  her the t ruth.   They would f ight 5 

about l i t t le  th ings with the deceased . The deceased would 

shout at h im in f ront  of  the chi ldren.   He would te l l  the 

deceased that  he was not used to that  k ind of  t reatment and 

she would apologise sincerely stat ing that she would not do 

what she did in future.   Unfortunately ,  she cont inued.   10 

 

According to the accused , i t  was just  in her b lood that  she 

would always shout at  h im.  Unfortunately ,  the t ransfer 

processing was at  an advanced stage so i t  was di f f icul t  to 

withdraw i t .   The deceased would just i fy the f ights by saying 15 

that  maybe i t  is  because they are not  used to each other and 

that  is why they f ight  and perhaps th ings would change when 

they l ive together.   One day when he was lef t  wi th the chi ldren , 

Aqhama and Li l i tha,  L i l i tha asked the accused why her mother 

was always ‘ jumpy ’  or ‘grumpy ’  wi th h im and that  i f  she was a 20 

grown-up, she would not  a l low her to do that .   Being surpr ised 

to hear a chi ld ta lk ing l ike that ,  he expla ined to the chi ld that 

when she becomes an adult  she would come across such 

si tuat ions.   He was so hurt  that  even the chi ld not iced th is k ind 

of  behaviour f rom her mother.   He to ld the deceased and she 25 
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apologised sincerely and said i t  would never happen again as 

she usual ly d id but  she cont inued treat ing him in that manner 

in f ront  of  the chi ldren.    

 

The accused reported for duty in Cape Town in June 2010 as 5 

already stated.   The treatment immediately changed , the 

deceased was somebody he never knew.  Even the respect she 

would show by apolog is ing to h im got lost .   She would say 

anything and would be too proud to apologise and humble 

herself  that  she did wrong.  That hurt  the accused so much.   10 

 

During the f i rst  month af ter he arr ived,  i .e.  June 2010, and at 

the end of  that  month ,  whi lst  he had gone to pay his accounts 

and deposit  the money for the family for the bui ld ing of  the 

house the deceased to ld h im not to forget to pay the rent .   He 15 

paid the fu l l  R3  000 and he did not have the nerve to ask her 

to give him back the R1  500 when he went back home.  I t  

became normal for her to cal l  h im and ask him not to forget to 

pay the rent .   There were no negot iat ions.    

 20 

Problems then cropped up as he was now st ruggl ing to send 

money home and that  af fected the progress of  the bui ld ing of  

h is house.  According to the accused , he made a mistake by 

ment ioning to the deceased when they f i rst  met in December 

2009 that  by June 2010 , h is house would be complete and by 25 
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October or December he would be gett ing marr ied regardless 

of  whom he got marr ied to.   That would have happened if  he 

did not  get  a t ransfer to Cape Town as he was now at  an 

extreme disadvantage.  He complained to her that  she did not 

l ive up to her commitment and he was now gett ing into deep 5 

debts as he had to complete his house at home so he coul d 

not  be mocked.  He borrowed money f rom the banks to 

complete the house but he did not  know where he would get 

the money to furnish the house.  He again spoke to h is 

brother,  Memani ,  about th is.  Memani stated that  women are 10 

somet imes very careful  about money and conservat ive,  he 

must r isk and pay lobola  and see if  her behaviour towards him 

f inancia l ly would not  change.   He was re luctant  to do th is ,  but  

h is brother insisted.   He then spoke to another “homeboy ” ,  Mr 

But i  to get h is opin ion on the matter.   M r But i  a lso said the 15 

same th ing.    

 

In the month of  September ,  he was going to be paid a bonus ,  

he then approached the deceased and asked her i f  he could 

send elders f rom his c lan ,  in October or November ,  to the 20 

Dlamini ’s to negotiate the lobola .   The deceased to ld h im that 

the divorce with her estranged husband was not yet  f inal .   She 

asked him to wait  for that  process to be f inal ised before he 

sent h is family to hers for negot iat ions.   That is the reason 

why he never paid lobola  in 2010 nor any other t ime.   25 
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He then waited but another problem cropped up.  The deceased 

to ld h im that  she was bui ld ing a house at  her home in the 

Eastern Cape.  He conf ronted her about th is as to how she 

could do that  when his house was on hold because of  the rent 5 

he was paying.   She then suggested that they should look for a 

p lace in the townships in p laces l ike Khayel i tsha or Delf t .   He 

was hesi tant  about th is suggest ion as Cape Town was 

notor ious for pol ice ki l l ings.   He was af ra id but  had no choice 

as he wanted some f inancia l  repr ieve.  10 

 

In October/November 2010 , the deceased ’s  d ivorce f rom her 

estranged husband was f inal ised.  The accused and the 

deceased were by then already experiencing a lot of  problems.  

At  some stage she refused him int imacy when he approached 15 

her.   She pushed him away and at  one point  to ld h im she is not 

a sex slave.  He was st i l l  a t tached to her in h is heart but  was 

quest ioning whether i t  would be a good decis ion to cont inue 

commit t ing to a person who had shown these character ist ics in 

their  re lat ionship.  He spoke to h is brother about th is.   His 20 

brother suggested that  they get an independent person to 

d iscuss the si tuat ion.   I t  sounded l ike the matter was resolved.  

She said i t  would not  happen again but  i t  unfortunately 

cont inued.   

 25 
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One morning in 2011, he sent a SMS to her stat ing that he had 

arr ived safe at  work as the two of  them normal ly d id.   The 

deceased did not respond.  This was strange to him.  He 

started cal l ing and she did not  p ick up the phone . He got 

worr ied.   T ime went by and he asked for  some hours of f  f rom 5 

Warrant Off ice Boshoff  to check what was happening at  home.  

He could not  be re leased due to shortage of  members.  

Warrant Off icer Boshoff  said he would re lease him at  4pm.  He 

pat ient ly waited unt i l  4pm.  He lef t  for home and found the 

deceased st i l l  in  her pyjamas very weak and sick.   He took her 10 

to Gatesvi l le  Melomed Hospita l .   Her s i tuat ion deter iorated 

when she got there.   He showed a lot  of  care for her and even 

asked her to be taken to the Intensive Care Unit  ( ‘ ICU’)  when 

he found her lying on a bed with her condit ion being very 

cr i t ical .  He cleaned her when she involuntar i ly re l ieved herself .   15 

He even cal led her family to te l l  them about the condit ion , 

f requent ly vis i t ing at  the hospita l .   The doctor informed him 

about the deceased’s CD4 count that  was very low and that 

she may not survive.   He was shocked.   The doctor asked if  he 

was the husband or the father of  the chi ld to which he said no.  20 

He to ld the doctor who he was and how he landed in Cape 

Town.  The doctor asked if  he was to ld the deceased had HIV 

and AIDS.  The deceased knew that  when she was pregnant 

with Aqhama.  The doctor thought the accuse d was the father 

of  the chi ld and that  is why he informed the accused.  The 25 
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accused was shocked and did not  know what to do.   Th e doctor 

asked if  he wanted to be tested so he could f ind out  what h is 

status was.  He to ld the doctor that  he was not ready.   He went 

to Parow to pay the deceased’s lawyer who was busy with the 

divorce.   He went to the doctor ’s surgery to do an HIV test .   5 

The doctor asked why he had come and he to ld her that  he 

only found out that  day that  h is f iancé had AIDS.  The doctor 

asked if  she could counsel h im and he turned her down.  She 

asked if  the results turned out posi t ive would he st i l l  be with 

her and he said ‘yes ’ .   The doctor asked if  he was a Christ ian 10 

and there was no just i f icat ion for the deceased not to have to ld 

her partner about her status.  The fol lowing day the doctor to ld 

h im that  the results were negative.   He asked himself  

quest ions of  how the deceased could do that to h im when he 

had not yet  even gotten marr ied whi lst  she was already 15 

divorcing.   I t  was his prayer that  she would be wel l  and his 

prayers were answered.  The deceased recovered and was 

able to speak.  He could not  contro l  h is happiness and phoned 

her s ister ,  Nomvuyo.  Nomvuyo is referred as Centane for the 

purposes of  the judgment.   The deceased fu l ly recovered.   On 20 

the day she was discharged the accused went to p ick her up.  

Whilst  giving her her prescr ipt ion ,  the doctor ment ioned th ree 

words to the deceased, honesty,  t ransparency and openness.  

The doctor to ld the deceased:  

 25 
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“This young man loves you so much, Colesberg is not  

nearby,  i t  takes a man to re locate for a woman.  You 

need to be open, transparent,  and honest to each other.”  

 

The deceased did not know at  that stage that  he knew about 5 

her status.   They went to the vehic le and as he put the igni t ion 

on she asked him to switch i t  of f .   He to ld her that  he was al l  

hers and that he would support  her,  she should not worry he 

was going to d ie where she died.   The deceased started te l l ing 

him that she was HIV posi t ive and she had AIDS, that  she had 10 

been infected by her husband Zukisa.   She to ld the accused 

that  when she to ld her husband about her HIV status when she 

was pregnant with  Aqhama he was not shocked.  She asked 

the accused if  that  was the end of  their  re lat ionship and he 

said no everyth ing was f ine.  She further stated that she was 15 

af ra id of  te l l ing him because he was going to leave her.  

According to the accused , i f  she had to ld h im whi lst  he was 

st i l l  in  Colesberg he would have indeed lef t  her as he would 

not  have been prepared to get  marr ied to a person who was 

HIV posi t ive especia l ly af ter a l l  the deceased had ‘ lef t  h im ’  for 20 

another man. However,  in that  present moment ,  in  the vehic le ,  

he forgot about everyth ing and focused on comfort ing and 

support ing her.  This was st i l l  in  2010 when they l ived in 

Kensington.  

 25 
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Also in 2010 towards the end of  the year the si tuat ion became 

very d ire and the deceased became somebody very stra nge, 

somebody he did not  know and not the person he met in 2006.  

She was emot ional ly abusive to the accused.  She became 

somebody who was very d isrespectfu l  and did not  apologise 5 

for the words that  she would speak to h im.  He would 

somet imes go to the garages or ra i lway stat ions to s leep there.   

He would stay the whole night and in the morning when the 

deceased was about to go to work ,  would go back home.   He 

would phone his brother ,  Memani ,  concerning what was 10 

happening.  They had lots of  quarrels .  She did not  care about 

h im because he was already in Cape Town and she was 

bui ld ing a house, he st i l l  wanted a lot  of  th ings at  h is home 

and she did not  keep to the commitment she made before he 

came to Cape Town.  He was suf fer ing f inancia l ly and was 15 

paying rent  which in 2011 went up to R3  300,00.  The accused 

went to l ive with h is brother in Kuyasa , Khayel i tsha.  The 

deceased would phone and apologise.   He would forgive her  

and return home.  She would dr ive to h is brother’s p lace to 

fetch him to go back to Kens ington.  Since then he to ld h imself  20 

that he wi l l  just  to lerate what was happening.  He could not  go 

back to h is brother’s house because his brother could not 

understand why he would just  forgive the deceased.  

 

The deceased started te l l ing him that  she did not  leave a chi ld 25 
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and she would not  leave her f r iends for the accused.  They 

would quarrel  over such th ings without any resolut ion.   The 

accused reported these th ings Centane.  Centane would 

understand but the only person who seemed not to understand 

these quarrels was her e lder s ister, Sister Nomboniso.  That is 5 

how di f f icul t  h is l i fe was with the deceased but he to lerated i t .   

He does not know why he to lerated the si tuat ion and st i l l  asks 

himself  that  question today.  He surmises that  maybe i t  was 

because they were l iving together and did not  have a place of  

h is own.  He reckons that he could have moved out of  the 10 

house that  they bought together in Delf t .   The accused went on 

to say:  

 

“ I  mean r ight  f rom the t ime we were st i l l  l iv ing in 

Kensington when I  count these incidents which took 15 

place and then I don’t  real ly know what kept me to 

to lerate th is k ind of  s i tuat ion but i t  happened that  I  did 

to lerate i t  up to th is very unfortunate si tuat ion  I  am faced 

with today.”  

 20 

Now in 2011 towards the end of  the year they moved out of  

Kensington and went to l ive at  the N2 Gateway in Delf t .   Whi l st 

they were l iving in  Delf t  there were three bereavements in h is 

family.   When his cousin brother passed away he did not  get 

the support  he needed f rom the deceased and the dece ased 25 
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apologised.  Again ,  he had an incident of  a person that  he 

regarded as a mother passing away in 2012.  At  the t ime , he 

was in deep debt . He did not  have money to contr ibute to the 

funeral .   He approached the deceased and asked her to lend 

him money and was going to re imburse her during his bonus 5 

month.  W ithout any explanat ion , the deceased to ld him that 

she did not  have the money.  He was unhappy about th is but 

he accepted i t  and decided that  he would f ind other ways to 

get  the money.  Then he asked her i f  they could use her 

vehic le to t ravel  to the funeral .   She said i t  was not a problem 10 

and to ld h im that he should make means to ensure that the 

vehic le is serviced before they lef t .   He then went to the bank 

and asked them to increase his overdraf t  fac i l i ty.   He is not  

sure whether he got the money f rom the overdraf t  or the credit  

card.   He deposited some of  the money to h is home to help 15 

with the funeral  arrangements.   The deceased said there was 

no need to take the vehic le for service as they could do that  on 

their  return f rom the Eastern Cape.  He was unhappy about the 

deceased not assist ing him f inancial ly.   He gave her R2  000 

for the service of  the vehic le.   The deceased wanted to return 20 

i t  but  he decl ined.  They t ravel led together to the Eastern 

Cape to go to the funeral .   When they returned back to Delf t  

something happened which t r iggered a quarrel  and which 

reminded him of  the deceased’s fa i lure to assist  h im when he 

needed money for bereavement at  h is home.   The deceased 25 
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to ld h im that  the use of  her vehic le was suf f ic ient  and that  the 

accused was unappreciat ive.   She cal led him a gold  d igger,  

d igging f rom women.  They had an argument over this issue 

and he immediately suf fered a terr ib le tension headache.  At 

the t ime he was crying and phoned his f amily members and 5 

Centane.  The si tuat ion resulted in a terr ib le experience of  

mental ,  emot ional and psychological  suf fer ing because he 

could not  understand how she could speak such words to h im 

as she knew how he landed in Cape Town and that he did not 

want to come to Cape Town in the f i rst  p lace.  10 

 

They had a f ight  over her cel l  phone as she refused to give 

him the pin number.   One t ime she went to a party.   He had 

suspic ions that  she was cheat ing on him but he was not sure.  

This is because there were a lot  of  strange th ings happening in 15 

their  re lat ionship.   She took the chi ldren and lef t  h im in bed.  

That very n ight  the accused’s col leagues f rom Mount Frere in 

the Eastern Cape cal led him.  This col league to ld h im that  the 

deceased was at  a party and that  the accused should attend 

those gatherings and that  is a l l  he said.   Since that  party the 20 

accused was very unhappy.  He did not speak much to the 

deceased except in re lat ion to th ings that  needed to be done 

at  the house.  He approached her as his gir l f r ie nd and she 

said:  “what are you doing? I  do not know what you are doing . ”   

He was very hurt .   He took the car keys and went to look for a 25 
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p lace at  the barracks.   He got a p lace late at  n ight  af ter having 

struggled to get  help.   The deceased kept phoning the  ent i re 

day but he ignored her cal ls.   When he eventual ly phoned her 

back she apologised and promised that  what happened earl ier 

wi l l  never happen again.   He to ld her that he had already 5 

signed a contract  to stay at  the barracks .  Despite the fact  that 

he had signed a contract  that  had condit ions he agreed to go 

back to home to Delf t .   Unfortunately ,  the deceased became 

very abusive.   He l ived between the home in Delf t  and the 

pol ice barracks spending the days he was working at  the 10 

barracks as i t  was closer to the t ra in that  he used to commute 

to work.   He later bought a vehic le.    

 

On one occasion he conf ided in a colleague , Mr Maqolo ,  about 

the deceased refusing to have intercourse with h im.  Mr 15 

Maqolo retorted that  i t  was unusual and that  the deceased 

must  be up to something,  she must be having a person she is 

involved with.   He did not  bel ieve Mr Maqolo.   He discovered 

very,  very late that the deceased was unfai thfu l .  

 20 

On 31 October 2012 , the deceased was on stress leave.  The 

accused slept  at  home in Delf t .   He woke up in the morning to 

fetch something he had forgotten at  the barracks.   He 

showered at  the barracks and went to do a few errands at 

t ransi t  of f ices,  then he went back home in Delf t .   He parked in 25 
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f ront  of  the house and found the door s l ight ly o pen.  He 

pushed the door and entered.  The door opens towards the 

lounge.  He entered the room and saw a man on his knees 

gett ing out of  and between the deceased’s th ighs.   The 

deceased took a deep sigh and immediately the man went to 5 

s i t  on the couch.  The accused was very shocked and could 

not  bel ieve what he was seeing.   This man wore a t ight t -shir t .   

The accused had his f i rearm on which was vis ib le as he placed 

i t  on his lef t  hand side inside the holster.   He stood there 

stunned, shocked and hurt .   Thi s gent leman at  some stage 10 

said:  “Sorry Bhut i ,  I ’d  l ike to expla in . ”   The man said nothing 

and the accused ordered him to get  out  of  the house.  He then 

cr ied vigorously ro l l ing himself  on the f loor of  the bedroom.  

Then he said to her :  “Now I  know why you have been behaving 

l ike th is ” .  And she was apologis ing saying :  “ I  am not in love 15 

with th is guy,  I  am sorry I  am not in love with th is guy,  I  am 

very sorry I  d id not mean to hurt  you. ”  

 

He to ld her that  she needed to look for  her own medical  a id as 

he could not pay medical  a id for another man’s woman and he 20 

was not th inking stra ight .   She tr ied to hold h im and he pushed 

her away.  He went to h is vehic le,  drove away and phoned one 

of  her f r iends,  Mhambi.  He to ld Centane who was also of  the 

view that  the deceased was in love with the gent leman he 

caught her with.   At  a later stage they met at  h is house and 25 
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spoke about what happened.  The deceased denied any 

re lat ionship with the gent leman he caught her with and 

Centane cal led him obsessed and he was very hurt  by that .  

That c lear ly indicated to h im that  i t  was not the f i rst  t ime that 

the deceased had a man in their  house.  I t  was possib le that 5 

when he was at  work and sleeping at  the barracks that she had 

the opportuni ty to s leep with her boyf r iends in their  hou se.  At 

some point ,  the deceased to ld h im that  the gent leman he 

caught her with was begging her and he was a law 

enforcement of f icer whose name she did not  ment ion.   One 10 

morning he not iced numerous missed cal ls on her cel l  phone.  

He wanted to see those missed cal ls but  she refused to open 

the phone which was password protected and became very 

abusive towards him.  He to ld Sister Nomboniso about these 

incidents.   The deceased once to ld h im that  her f r iends and 15 

family members wi l l  not  l is ten to h im but would only l is ten to 

her.   He was very shocked about that .   He reckoned that  the 

t reatment that  he was gett ing f rom the deceased was indicat ive 

of  the fact  that  she found happiness elsewhere and ensured 

that  when she was at  home there were problems so that  the 20 

accused would not  s leep at  home but at  the barracks.   

Whenever they had problems he would suf fer f rom a severe 

headache and would go to the barracks.   He wondered as to 

why she was doing th is.   At  some stage he to ld h imself  that  he 

would rarely vis i t  h is house assuming that  only being at  h is 25 
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house contr ibuted to the problems he had.  He took a week 

and returned again a week later because he would miss the 

deceased’s younger daughter ,  Aqhama.  He took the 

deceased’s chi ldren as his own and would enjoy more t ime 

with them than his own bio logical  chi ldren of ten taking them to 5 

p laces l ike the beach.  He did not share a bio logical  chi ld with 

the deceased.   I t  was so painfu l  for h im to be faced with a  

s i tuat ion l ike th is today.   

 

He contr ibuted towards the t i l ing ,  p laster ing and paint ing of  10 

their  house and did not  know that  he was doing i t  for the 

deceased and her boyf r iends.   The house was his as wel l  and 

not just  the deceased’s as stated by Centane.  Their  problems 

went on.   They fought without any solut ion but he persevered 

and fought through the dif f icul ty.   He was no w determined to 15 

work next  to h is home in the Eastern Cape.  He made ef forts 

towards at ta in ing th is goal.   Provincia l ly those were not 

successful .   He escalated them to the nat ional of f ice c it ing th e 

problems that  he had with the deceased and a report f rom his 

psychiatr ist .   His ef forts fa i led on a number of  occasions , 20 

necessi tat ing him to wri te to the Minister of  Pol ice for h is 

intervent ion.   The response he received f rom the Minister of  

Pol ice was that this matter was remit ted back to the nat ional 

of f ice of  the pol ice ( i .e.  the pol ice headquarters ) and they 

would communicate with h im in that  regard.   Had his employer 25 
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considered the psychiatr ist ’s report ,  he could have been 

transferred to the Eastern  Cape and that  could have prevented 

the si tuat ion he is faced with today.  The Nat ional 

Commissioner of  Pol ice ,  Ms Ria Phiyega, to ld the panel with in 

the Department of Pol ice that the psychiatr ist ’s  report  was not 5 

comprehensive .  Members of  the panel were f ree to cal l  h is 

psychiatr ist  i f  they had any queries or required clar i ty on 

anything but they did not  do that .   The matter got  delayed.   He 

took his complaints further to the of f ice of  the Publ ic Protector.  

Whilst  that  was in process with h is lawyers ,  the incident which 10 

is the subject of  this case, occurred.   

 

One day,  in 2012, when he was report ing for h is dut ies ,  as he 

was about to enter the pol ice stat ion he experienced loss of  

s ight .   Immediately he became weak and then he had to bend 15 

down on the ground.  He then closed his eyes and regained 

the sight .   He could feel  r ight  f rom there a terr ib le headache 

and something hi t t ing him sharply r ight  above his eyes ,  l ike a 

sharp pain.   He immediately fe l t  a st i f f  neck but regained his 

s ight .   He went to the po l ice stat ion and reported the matter to 20 

his commander.   He was recorded as unf it  for further dut ies.   

He then drove back to the Pinelands barracks where he l ived 

during his work days.   He took of f  h is uni form, put  h is c ivi l ian 

clothes on and drove himself  to Gatesvi l le  Melomed Hospita l  to 

Dr Dhansay.  Unfortunately the doctor was i l l  on that  day.   The 25 
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accused was booked in and sent to Kenni lworth Psychiatr ic  

Cl in ic.   He was examined at  the cl in ic and was informed that 

h is pulse was beat ing abnormal ly low.  He was shocked and 

the nurse examining him calmed him down.  The fo l lowing 

morning he lost  some sight  whi lst  at tempt ing  to shower and 5 

fe l l .   He spent about a week there , then Dr Dhansay arr ived.  

He to ld Dr Dhansay about h is s i tuat ion with the deceased and  

that  he could not  handle the matter in which he caught her with 

another man.  The doctor asked if  he could cal l  and speak to 

her and he said he had no problem.  The doctor indeed cal led 10 

and met with her.   He was not to ld what they spoke about.  He 

accompanied the deceased to her vehic le thereafter.   Af ter a 

week he was discharged f rom the psychiatr ic c l in ic.   He went 

back to h is house in Delf t ,  then the problems started again 

af ter he asked her about why she was treat ing him in the 15 

manner she did.   He lef t  for the barracks and did not  s leep at 

h is house.  He informed Sister Nomboniso about th is and she 

was shocked.  This was al l  towards the end of  2012.   

 

In 2013 at  t imes he slept  at  their house but d id not  have 20 

meaningful  communicat ion with the deceased.  The si tuat ion 

became permanent and the only people he spoke with when at 

home were the deceased’s chi ldren ,  part icular ly the younger 

chi ld.   The quarrels cont inued. The accused to ld the deceased 

that  she was evi l ,  having caused him so much hurt  af ter a l l  t he 25 
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sacr i f ices he had made for her.   She started insul t ing him with 

h is mother cal l ing his mother a witch.   He would te l l  her not  to 

insul t  h is family,  cry and go to the barracks.   The deceased 

had no regard for h is feel ings and to the deceased he was just  

a non-l iving object .   This was a dai ly problem. I t  was di f f icul t  5 

for h im and the t ransfer d if f icul t ies a lso added to the str ess he 

had.  I t  took him long to get bet ter and the best  th ing was to 

get  out  of  the Western Cape away f rom the deceased.  He 

could not  endure the fact  that  he caught the deceased with her 

boyf r iend in the house where they ( the accused and the 10 

deceased) s lept together.   He could not  handle his s i tuat ion 

and of ten booked of f  s ick and was suf fer ing f rom a lot  of  

headaches.  He got to be in denial  and was under an extreme 

depressive si tuat ion but was not at tending his psychiatr ic 

sessions as he ought to have done.  15 

 

At  one stage at  h is house , somet ime in June or July 2013 , he 

experienced a severe tension headache and loss of  s ight  and 

phoned his work for an entry to be made in the occurrence 

book.  He could not  recal l  i f  he went to the doctor but he went 20 

to work a few days later.   When he arr ived at  work he was 

informed by ei ther Sergeant Mbana or Constable Mahlahla that 

they were sent to v is i t  h im at  the barracks but he was not 

found at  h is p lace.  A discip l inary case was opened against 

h im but later withdrawn.  He did not  have a good re lat ionship 25 
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wi th th is commander due to the t ransfer issues.  He would meet 

with the deceased f rom t ime  to t ime during his d iscip l inary 

hearing as she worked in the same bui ld ing where the hearing 

was held and they would ta lk about Aqhama.  He would 

eventual ly go home. His body and ‘system ’  accepted his 5 

s i tuat ion but the feel ing that  the deceased was his gir l f r ie nd of  

f iancé waned.  The deceased had harmed him spir i tual ly,  

emot ional ly,  psychological ly and made him lose interest in her.  

The deceased had been refusing him int imacy.  They were 

informed at  some point that  the barracks would be converted 10 

into of f ices.   That was when he was pushing for h is t ransfer to 

be accelerated so as to avoid going to l ive at  h is house 

permanent ly again.   The barracks was the place he could go to 

when he was insul ted by the deceased at  their  home.  On 13 

September 2013, he asked Captain Ntshingi la to assist  h im 15 

with a phone cal l  to the head of f ice to f ind out about h is 

appl icat ion for a t ransfer.   The person he spoke to at  the head 

of f ice informed him that h is t ransfer was f inal ised and he lost 

a l l  hope, because th is meant he had to  return to h is house if  

he happened to move out of  the barracks.   He immediately fe lt  20 

a terr ib le headache and asked to be booked of f  f rom further 

dut ies, which was granted.  He went stra ight  to the barracks 

and when he arr ived there he took his bag which h ad his 

t ransfer documents  and correspondence  in i t  and drove to h is 

house.  On his arr ival  he found the deceased with ladies he did 25 
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not  know and with  Mhambi ,  whom he knew.  The chi ldren were 

also there.   He asked to speak to the deceased in the 

bedroom.  He showed her the documents and correspondence 

and to ld her about the cal l  he had made earl ier that  morning 

wherein he was informed that  the t ransfer was decl ined.   He 5 

informed her that he had done everyth ing possib le to t ry and 

be rescued f rom the si tuat ion.   He to ld her that  the pol ice l ie  to 

the media when there are incidence s of  suic ide.   She must 

give the documents to the media so that  the pol ice could be 

exposed, that  they do not assist  their  members.  He then drew 10 

his p isto l .   He did not  know what we nt wrong with h im.  He fe l l  

on the f loor,  h is f ingers got  st i f f .   The deceased in the 

meant ime grabbed the pisto l  f rom him as he was placing i t  in 

h is mouth.   His a im was to squeeze the pisto l  and let i t  f in ish 

with h im.   The deceased asked him not to do t hat.   She 15 

managed to get  the pisto l  f rom the accused as he was 

grabbing the t r igger.   I t  d id not  f i re.  I t  fe l l  under the bed.  He 

had a sl ing on that  prevented her f rom running away with the 

f i rearm.  The deceased was screaming.  She cal led for Mhambi 

and asked her to cal l  people.   At  the t ime the f i rearm was on 20 

the bed and he was weak.  He took his phone and phoned his 

s ister and to ld her of  what he has been going through and that 

he could no longer at tend to h is family responsib i l i t ies.   He 

to ld her that  they should forgive him and look af ter he chi ldren 

as he was better dead.   His s ister to ld h im to rather resign and 25 
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go back home and that  they did not  need his money but 

needed him, h is soul.   His brother a lso cal led him and asked 

him not to commit suic ide and asked him to leave his house 

and go to the barracks.   He decided to go to h is brother’s 

place but as he was about to do so the pol ice arr ived.  He to ld 5 

them about the t rauma he had suf fered because of  the 

deceased.  The pol ice asked him to go to the pol ice stat ion .  He 

did not  see a reason why he should go to the pol ice stat ion as 

what he had at tempted to do did not  mater ia l ise.  

 10 

At one point  he knocked at  the door of  their  house in the 

evening and the deceased did not  open.  He went to knock at 

the bedroom window but the deceased st i l l  d id not  respond.  

He got in jured in the process as the window cracked.  He was 

convinced that there was someone inside ( i .e.  a man),  as he 15 

had never knocked for such a long t ime without the deceased 

opening the door.   He  went back the fo l lowing day and asked 

the deceased why the door was not opened and she said she 

was avoid ing an argument as she was going to work the 

fo l lowing day.   He was not sat isf ied with that  answer and to ld 20 

her that  there was something that  she was busy with when he 

was knocking,  implying that  she was with a man at  the t ime.  

The deceased kept on denying that  she was cheat ing.  

 

One day he slept over at  their  house, the deceased insul ted 25 
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h im.  He could not hold h is tears, he ro l led himself  crying and 

th is was not iced by the deceased’s younger daughter.   The 

chi ld asked what was wrong and her mother to ld her that  her 

father was sick.   The very same day ,  the deceased to ld h im 

that she was asked by the teachers what happened to the 5 

chi ld ’s father as he was crying.   Apparent ly the chi ld to ld the 

teacher that  the accused was sick.   He was alarmed at the 

deceased taking th is as a joke.   This s i tuat ion af fected him a 

lot .   The chi ld a lso saw him putt ing a f i rearm in h is mouth on 

the occasion he did and the chi ld spoke about that  at  school  10 

too. 

 

On 13 September 2013 af ter the suic ide at tempt ,  he went to 

his brother’s p lace .  The fo l lowing day,  14 September 2013, he 

made arrangements to go home to the Eastern Cape.  He went 15 

to the doctor who gave him pi l ls  and pre pared a sick note for 

h im as he was not feel ing wel l .   He took the sick note to h is 

workplace.  He was booked of f  for  a week and thereaf ter he 

was due to go on annual leave.  He then went to the Eastern 

Cape and stayed there for the whole of  October 2013.  On 3 20 

November 2013, he came back to Cape Town and prepared to 

resume work on 7 November 2013.  As he was busy with h is 

dut ies, h is commander to ld h im that they had been instructed 

that  the accused be posted ‘ inside ’  and for h im to hand in h is 

service pisto l .   He was to ld by Captain White ly that  in terms of  25 
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the pol ice procedures once a person had anxiety ,  s tress or 

something l ike that ,  they are obl iged to take his f i rearm  He 

informed the captain that because he was being disarmed , he 

would lose out on over t ime pay.   That brought d if ferences 

between him and the captain.   He was unfortunately compel led 5 

to hand in h is f i rearm.  He asked what he needed to get  h is 

f i rearm back and was advised to see a psychologist  or a 

psychiatr ist  who may recommend that  he gets  h is f i rearm back.   

He went to h is specia l ist  psychiatr ist  Dr Dhansay.   The 

accused handed in a let ter f rom Dr Dhansay as part  of  h is 10 

evidence, dated 18 December 2013 , which read: 

 

“This letter is provided at  the request of  the above and 

with h is s igned consent.   I t  serves to conf i rm that I  

reviewed the above on 20 and 28 November 2013.  Based 15 

on those two assessments I  feel  that Mr Nakani is fu l ly f i t  

to resume al l  dut ies at  work including the use of  h is 

f i rearm.  I f  there are any queries or concerns in th is 

regard please do not hesi tate to contact  me at  any stage.  

Yours s incerely  20 

Dr K Dhansay”  

 

He lost  out  on some overt ime money as a result  of  being 

disarmed and was great ly d isadvantaged.  Fortunately ,  when 

he got h is f i rearm back at  a later stage he was able to work for 25 
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more money.   

 

During that  t ime, he went to the deceased and to ld her about 

the dif f icul t ies he was having at  work and socia l ly at  home and 

had i t  not been because of  her he would not  have been in that 5 

s i tuat ion.   He informed her that  h is f i rearm was taken and th is 

was very exci t ing to her.   She would insul t  h im saying that  he 

is a man who was scared of  approaching women, he was a 

gold digger and that  f rom his father’s s ide of  the family they 

were mad people whi lst  h is mother’s s ide pract ic ed witchcraf t 10 

and that  is why he was the way he was.  This hurt h im so 

much.  He was disturbed by these utterances spir i tual ly,  

emot ional ly and psychological ly.   These were sent part icular ly 

as WhatsApp messages.  He asked her what she wanted him to 

do as there were a lot  of  men out there .  These th ings worked  15 

on him because he would not be able to s leep.  He was to ld 

that  the deceased was cheat ing on him and was once seen 

with a certa in gent leman at  Century City.   She denied that .   He 

bel ieved that  she could not  be that  disrespectfu l  towards him if  

she was not up to something.  20 

 

One morning he reported for duty and had a conversat ion with 

Constable Gxagxisa about h is s i tuat ion and to ld h im he would 

l ike to be reported unf i t  for duty and proceed to h is house.  

Constable Gxagxisa advised him that th is person was going to 25 
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hurt  h im and he would end up doing something he never 

thought he would do.  He to ld Constable Gxagxisa that he 

t rusted himself  and ‘such a th ing won’t  happen ’ .   He went 

home and found the deceased with the chi ldren.   He asked her 

why she cal led him a gold  d igger and had she forgotten that  he 5 

came to Cape Town because of  her.   They argued and Li l i tha , 

the older daughter lef t  and came back with Request ,  a 

neighbour.   He expla ined to Request that  he  wanted Request 

to be present so that  he could be cal led as a witness.   They 

quarrel led in f ront of  Request.   She pushed him with the door 10 

as he was leaving.  At  which point  he lost  contro l  of  h imself  and 

beat her.   Immediately af ter that  he drove away and informed 

her s ister ,  Centane, of  what had happened.  Centane shouted 

at  h im asking why they always fought in f ront  of  the chi ldren.  

He asked Centane to go to the deceased on his behalf  and ask 15 

for forgiveness for what happened that  day.   His brother a lso 

phoned to te l l  h im that  the deceased cal led him to te l l  h im 

about what happened and that  she was going to lay a charge 

against  h im.  The deceased la id a charge of  assault against 

h im. That was in November 2013.  Memani,  h is brother ,  and 20 

his uncle went to the deceased to ask her not  to press the 

charges against  the accused.  The deceased to ld them that  he 

pointed a f i rearm at  her which was not t rue.   She to ld them 

about the incident when he knocked the window unt i l  i t  was 

broken.  She denied that  she was che at ing and agreed not to 25 
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proceed with the case against h im.  According to the accused , 

the matter was resolved.  The deceased withdrew the case of  

assault  against  h im.  Af ter the matter was resolved and the 

deceased had indicated that  she was swol len ,  he did h is best 

to get  o intments to assist  her and went to  see how she was 5 

doing at  their  house.  Things looked l ike they were gett ing 

bet ter again.  He was st i l l  s taying in both places,  their  house 

and at  the barracks.    

 

He ment ioned a number of  incidents to Centane involving the 10 

fact  that  the deceased did not  d isclose her HIV status to h im 

and she was the one that  asked him to come to Cape Town.  

Centane to ld h im he was negl igent,  he could not  just  stand by 

looking at  the person and assume that  she was 100% h ealthy.  

Af ter their  d iscussion Centane understood and condemned the 15 

deceased’s behaviour a l though she was saying the deceased 

denied cheat ing on him.  He phoned Sister Nomboniso  who 

said she was going to ta lk to the deceased.   

 

Beginning of  2014 he to ld the deceased about the rumours that 20 

their  pol ice uni t  was to be converted to a Rapid Rai l  Response 

Unit  and that  the Pinelands barracks were to be converted to 

of f ices.   The deceased to ld h im that he lef t  their  home on his 

own accord,  no one chased him and he could come back.   He 

informed her that  that  would be the last  resort .  One day around 25 
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February/March 2014 a certa in lady resid ing at  the barracks 

to ld h im about an af fa ir  that  the deceased had but refused to 

d ivulge the name of  the person that  the deceas ed al legedly 

had a re lat ionship with ,  accusing him of  not  sat isfying the 

deceased in bed, saying that  he had a smal l  penis.   He was 5 

embarrassed by th is.   The lady seeing that the accused was 

taking the matter ser iously changed and said she was joking.   

He knew that  she was not joking.   He asked the deceased 

about th is a l legation but she denied i t .   He went with two 

fe l low pol ice of f icers f rom Delf t  Pol ice Stat ion to the deceased 10 

at  their  house to ask the deceased to stop referr ing to him as a 

boyf r iend.  The deceased would not  give him a chance to ta lk, 

shout ing.  He conf ronted her about the al legat ions.  She 

shouted and insul ted him and he could not  speak any further.  

He just  went into h is vehic le and drove away.  At  some point 15 

the lady f rom the barracks gave him the name of  the 

gent leman who had an af fa ir  wi th the deceased.  I t  became 

clear to h im that  the deceased was busy with a number of  men.  

He sent the deceased a text  message about the af fa ir  and she 

denied that  she was cheat ing.   The deceased did not  show any 20 

remorse,  provocat ively saying that  the  two of  them were uni ted 

by her.   When he in i t ia l ly found out about the name of  the 

person the deceased had a re lat ionship with he asked her to 

move out of  their  house and go l ive with her boyf r iends.   He 

gave the keys of  the house to the deceased and to ld her that 25 
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he was no longer interested in that  house.   

 

Af ter he came to know the name of  the person the deceased 

had an af fa ir  wi th he wanted to know when the whole th ing 

started.  He phoned Memani and Buthi .   Buthi  p icked up that 5 

he was not wel l  and asked him to go back to the doctor.   He 

to ld Buthi  not  th is t ime around , i f  he must d ie he would rather 

d ie.   He to ld Centane about the af fair  and about the deceased 

want ing to infect the world with HIV and AIDS.  Centane 

shocked him stat ing that  the accused came with HIV and AIDS 10 

f rom Colesberg.   He was shocked by that  and that  made him 

experience a terr ib le mental  suf fer ing.   He decided to stop 

ta lk ing to Centane about h is s i tuat ion with the deceased as he 

did before.   

 15 

Af ter he found the name of  the man who was having an af fa ir 

wi th the deceased he invest igated his number and phoned him.  

He conf i rmed that  he knew the deceased and that  the 

deceased was his ex-gir l f r iend and they met in 2012 and that 

is when the accused moved to the barracks.   The man 20 

conf i rmed that he met the deceased at  Samora Machel .   This 

man conf i rmed that  he slept  more than twice or thr ice at  the 

deceased’s house with the deceased and had sexual 

in tercourse with the deceased.  This gent lema n also to ld h im 

that  the deceased to ld h im about the th ings that  the accused 25 
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went through and he fe l t  embarrassed.   Pol ice came to h is 

house at  some point  and asked for h is f i rearm having been 

cal led by the deceased.  He was grabbed vio lent ly by the 

pol ice and to ld to leave.  He to ld h imself  he wi l l  never set  h is 

foot  at  their  house.   5 

 

The deceased accused him of  burst ing her vehic le tyres.   He 

to ld her she must go look for people who did that  to her,  her 

boyf r iends,  and leave him alone.  During that per iod,  i .e.   af ter 

the accused was chased out of  the house, he sent text 10 

messages or WhatsApp messages.  The deceased knew that  

the accused was a worshipper of  God , a God-fearing man and 

she pretended to be one when she was not.   The accused did 

not  speak to the deceased for a whi le and decided to focus on 

his responsib i l i t ies at  h is Eastern Cape home.  He to ld h is 15 

sister that  he would take leave and go home to the Eastern 

Cape in October ,  the month af ter h is September bonus month.   

 

On 25 June 2014, he was on leave and received a cal l  f rom the 

pol ice,  a Warrant Off icer f rom the Bel lvi l le  Pol ice Stat ion , 20 

Voortrekker Road, stat ing that  he had a document to serve to 

h im and asked him to make a turn there.   The accused went 

there.   On his arr ival  he was shown an in terdict .   When he saw 

i t  he started crying.   He saw that  the interdict  was appl ied for 

in Apri l  2014 and he was to ld to appear in court  on 3 July 25 
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2014.  He took leave again unt i l  the evening of  the day he was 

going to appear in court  just  to deal with h is s i tuat ion.   

 

On 3 July 2014 he woke up f rom the barracks and went to the 

Bel lvi l le  Court  as instructed.   On arr ival  in court  the deceased 5 

was present.   The magistrate asked i f  they were cont inuing 

with ‘ th is ’ ,  ( the interdict ) ,  the deceased said ‘yes ’ .   He to ld the 

magistrate that  he was opposing the interdict.   He to ld the 

magistrate that  he was asking for h is f i rearm to be excluded 

f rom the provis ions of  the interdict  for i t  had nothing to do with 10 

i t .   He handed the let ter f rom Dr Dhansay as an exhib i t .   The 

magistrate ,  having looked at  i t  said the appl icat ion (of  the 

deceased) was more recent than the let ter.   The magistrate 

said: 

 15 

“ I  am not going to at tend (s ic) th is,  I  am going to look 

into i t  on the 30 t h  or 31s t  July . ”  

 

Then the matter was postponed to  the 30 t h  July 2014.  The 

accused to ld the Court :  20 

 

“ I  am working with th is f i rearm and now I  wi l l  have a 

problem i f  th is happens that  I  am being disarmed . ”  

 

The magistrate told h im that  he had to rearrange his dut ies 25 
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wi th h is commander.   The Court  turned to the deceased and 

asked: “how do you feel ,  lady ” ,  the deceased said : “ to be 

honest ,  Your Worship I  am not feel ing safe at  a l l . ”   As the 

Court  gave the ru l ing ,  he fe l l  down on his face on the podium 

that  was in f ront  of  h im and he was crying.   The matter w as 5 

postponed without considering his requests.    

 

He immediately suf fered f rom a terr ib le tension headache.  He 

became very weak, he struggled to reach his vehic le in the 

yard.   Al l  h is jo ints were just  weak.  I t  was very cold that  day . 10 

I t  was l ike he was seeing some bubbles l ike one would 

experience when i t  is  sunny.  He lost  h is s ight  a l i t t le  b i t .   He 

fe l t  l ike h is head was stuck.   He was wondering even today 

how he got to the barracks.   He was fortunate to be st i l l  a l ive.   

From the court  in Bel lvi l le ,  he went to h is vehic le.   He sat  a b i t  15 

in h is vehic le.   He closed his eyes t rying to regain h is s ight .  

As he was dr iving ,  he thought of  going stra ight  to the doctor 

and to get  h imself  in hospita l .  There,  he could get  something 

that  could make him sleep for two to three days.   He wanted to 

forget about what happened in Court .   He drove to the 20 

barracks.   He cannot say how he got to the barracks in the 

condit ion that  he was in.   On his arr ival  at  the barracks ,  he 

took his pyjamas, s l ippers  and service pisto l  wi th both 

magazines.   The provincia l  instruct ion of  the pol ice was that  

when one was going to be admit ted in hospita l  for a long t ime 25 
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the service pisto l  had to be handed in.   He took his c lothes 

and his p isto l  wi th the purpose of  going to Gatesvi l le  Melomed 

Hospita l .   He drove out of  the barracks.  He could not 

remember which route he took ,  that  he happened to have 

landed at  h is house in Delf t .   He was just  lucky that he did not 5 

get  involved in an accident on that  specif ic day.  

 

He could not  know how, what he could s l ight ly remember on 

arr ival  at  h is house was that  he parked his vehic le opposite 

the f ront  door of  h is house.  He got out  of  the vehic le .  As he 10 

could s l ight ly remember ,  he parked his vehic le paral lel  to the 

deceased’s vehic le.   They met at  the t ime and he thought she 

was gett ing something out of  the vehic le.   The y met in f ront  of  

the accused’s vehic le ,  which was opposite the door of  the 

house.  The accused then went on to state:  15 

 

“ I t  is  l ike I  said, what more do you want f rom me . And it  

is  l ike she insulted me.  M’Lady as indicated already 

before th is Court  of  Law, my condit ion at  the t ime , i t  was 

in  a very bad si tuat ion that  I  can’t  remember everyth ing 20 

that  took place on the speci f ic day.   So what happened , 

and I  can sl ight ly remember ,  was she insul ted me.  Then 

I  can’t  recal l  how I  drew my pisto l  and how everyth ing 

took place.  I  can ’t  recal l  how I  landed in the Pol ice 

Stat ion,  which route I  used.  That is how I  per ished.  I t  is  25 
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what I  can state before th is Court  of Law that happened 

on that  day.  Looking onto the evidence before the Court 

of  Law a lot  of  th ings are astonishing,  having astonished 

me, in that  I  am asking myself  a lot  of  quest ions.  How I 

hadn’t  been involved in an accident or something 5 

because I  have seen Captain ( indist inct)  statement ,  my 

commander that  I  phoned him on that  day which I  can ’t  

remember.   M’Lady on a speaking (s ic)  . . . ”  –  meant   to 

be (honest ly speaking):  “ . . .  th is is regret table, 

remorseful  and I ’ve got  no words to actual ly or precisely 10 

state,  how regret table ,  or rather remorseful  the condit ion , 

I  am faced with ,  is.   I t  is  hard that  i t  happened . ”  

 

The accused went on to state that  on the fo l lowing day,  i .e.  4 

July 2014, h is brother vis i ted him at  the pol ice cel ls in Bel lvi l le  15 

Pol ice Stat ion.   He asked his brother what h appened and 

where was his vehic le.   His brother was shocked to hear h im 

asking those questions as he to ld h im that  he phoned him.  His 

brother asked him what he was going to do with the sl ippers 

and the plast ic bag he was given by the pol ice at  Delf t .   The n 20 

he to ld h is brother that  he was leaving f rom the barracks ,  and 

was actual ly heading to Gatesvi l le  Melomed Hospita l .   How he 

landed in th is p lace and how ‘ th is happened ’ he could not 

recal l ,  i t  was hard but h is brother was also t rying to comfort 

h im about  ‘ th is th ing ’.   He asked his brother whether they had 25 
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met the deceased’s family.   His brother said they were af ra id 

because the accused was st i l l  inside and therefore maybe i f  he 

were to get  bai l  they could go and meet with the deceased’s 

fami ly.   Unfortunately he never got  bai l  and his family never 

went to see the deceased’s family.   The accused went on to 5 

state the fo l lowing:  

 

“M’Lady ,  th is is  very,  once again and again ,  unfortunate , 

regret table s i tuation that existed in my l i fe ,  that 

somebody’s l i fe got  lost  out  of  my hands.  I  have become 10 

severely depressed.  The result s of the posi t ion I  found 

myself  in ,  and my emot ional state ,  was deter iorat ing.  

Yes,  i t  is  very regret table s i tuat ion ,  I  am faced with.   The 

passing of  Busiswa out of  my hands ,  I  don’t  know how to 

descr ibe i t .  I t  is  such a very unfortunate si tuat ion that I  15 

can’t  expla in how i t  real ly happened.  I  don ’t  know what 

happened onto me.  I  acted out of  insanity,  I  acted out of 

myself .   When I  look at  the surrounding th ings that  took 

place on that  speci f ic day,  I  was not myself .   I  can ’t  

bel ieve myself  today ,  that  t ru ly ,  I  am the one ( indist inct) 20 

and the charge against  me , and unfortunately somebody 

passed on,  out of my hands.  I t  is  such a regret table ,  I  

don’t  know what to say ,  s i tuat ion that  I  am faced with.  

This is very hard.  I t  has been such a long t ime ,  a lot  of 

th ings, which happened, and I  d idn ’t  th ink M’Lady ,  that  at 25 



 
S S 1 5 / 2 0 1 5  

132 JUDGMENT 

 

/NY  / . . .  

that stage, th ings would go as far as to somebody’s  l i fe 

lost  out  of  my hands.  I  don’t  know .  I  should th ink ,  i f  such 

a provocat ion that  af ter so much that  has happened 

which Busiswa did,  cheated on me , and sleeping with her 

boyfr iend ’s in my house ,  and she provoked me further ,  5 

with the inter im protect ion had tr iggered my unfortunate 

depression and anxiety to the point  that  I  c ould no longer 

be in a capacity to be able to be act ing l ike any other 

reasonable ,  and normal person , in the manner that 

everyth ing took place.  I t  is  such a regret table s i tuat ion , 10 

M’Lady ,  once again ,  that  I  was distressed and I  th ink the 

real i ty that  I  accepted that  Busiswa did a l l  these th ings , 

made me to experience severe depression and deep -

seated emot ional d istress .  And I  think unfortunately , i f  

these th ings hadn’t  existed ,  I  couldn’t  be faced with this 15 

unfortunate si tuat ion.   I t  is  hard that I  am face d with th is 

very d i f f icul t  s i tuat ion.   I  don’t  know before th is Court  of 

Law what to say.   I  so wish that  they couldn’t  have ever 

been anything that  had,  after so much terr ib le 

experiences of  my re lat ionship which was fraud (s ic) 20 

[meant to be f raught]  wi th  d i f f icul t ies with Busiswa , 

wouldn’t  have had anything that  t r iggered the si tuation 

once again.   This is ,  the unfortunate si tuat ion that  I ’m 

faced with,  and this is how I  can say th is took place.  I  

can’t  recal l  everyth ing that took place on that  speci f ic 25 
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day.  I  don ’t  know what happened .  I  shouldn’t  be al ive .  

And I  don’t  know it  is  hard ly  M’Lady ,  to understand some 

of  the th ings,  how they were done.  I f  one is looking onto , 

inasmuch as I can’t  ta lk about that ,  the 7 t h  Apri l ,  the 25 t h  

June 2014, nothing happened.  The 25 t h ,when I  found out 5 

about th is th ing to the 3 r d  July 2014, nothing happened.  

How, which people were looking onto th ings , ( indist inct) ,  

th is k ind of unfortunate si tuat ion that  t r iggered al l  which 

happened, and which resulted to me being in a s i tuat ion 

where I  could no longer reason , where I  could because of 10 

the si tuat ion that  I  experienced , had my abi l i ty or power ,  

to contro l  my emot ions as that  of a normal person.  How I 

wish that  i t  d idn ’t  happen.  I t  is  unfortunate ,  and 

regret table and a regret table s i tuat ion that  I ’m faced with 

and honest ly i t  happened , unfortunately out  of  being 15 

in tended . ”  (s ic) 

[ I  th ink i t  is  a mistake, i t  is  supposed to be unintended ] . 

“M’Lady…  i t  happened unfortunately without being 

intended.  I t  was not intended to have happened, M’Lady.  

I t  was a very unfortunate si tuation that  happened.  20 

Unfortunately i t  was not intended.  I t  happened out of  the 

fact  that  at  the t ime , I  was not myself .  I  was not in my 

normal b lameworthy state of  mind .  And the evidence as 

having been produced before th is court  of  law also shows 

that  the si tuat ion was not normal at  a l l .   I t  is  such a 25 
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regret table and unfortunate si tuat ion M’Lady ,  that  I  am 

seeing myself ,  in  th is posi t ion.   I t  is  unfortunate but  not 

abi l i t ies that  I  can make th ings get back to where they 

were.  I f  i t  was possib le ,  I  wi l l  make th ings to be as they 

were. I t  is  hard. And i t  is  very,  very regret table . ”  5 

 

The reason I  have quoted th is verbat im shal l  become clear 

la ter.   Much of  the accused’s evidence that  fo l lowed was the 

same.  The accused kept repeat ing what is quoted above in 

d i f ferent  ways and adding that  he was not in h is normal state 10 

of  mind,  act ing reasonably,  d ist inguishing between r ight  and 

wrong.  He was also shocked when he was to ld by his brother 

what had happened.  He did not  know what happened to h im 

on that  day.   He asked for forgive ness f rom the deceased ’s  

fami ly and his family for the t ragic incident and for the passing 15 

of  the deceased out of  h is hands.  This is something that  he 

never thought would happen one day.   He wished that  their 

parents were in court  to hear what he had to say.   I t  was 

unfortunate that  the person whom he loved at  the end of  the 

day passed on out of  h is own hands.   20 

 

The accused was cross-examined extensively.   His  cross -

examinat ion went on fo r a couple of  days.   When pressed 

about whether the t reatment by the deceased annoyed him , he 

maintained that  i t  st ressed him.  He was asked about why he 25 
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d id not  leave her,  he stated that  he loved her a lot .   When he 

lef t  and she asked for forgiveness he would return home 

because he loved her a lot .    

 

I  do not  intend to repeat the evidence that  he gave in cross -5 

examinat ion as i t  is  a l l  on record.   The accused repeated much 

of  h is evidence in chief  in cross-examinat ion.   I  would however 

h ighl ight  other important  aspects that  arose during his cross -

examinat ion to the extent necessary ,  in my analyses of  the 

evidence. 10 

 

The next  witness for the accused was Masithande Booi  ( ‘Booi ’ )  

who test i f ied that the accused was his nephew, born in the 

same vi l lage as he.  The accused had asked him to go and 

apologise as an elderly person in a quarrel  involving him and 15 

the deceased.  The deceased accepted the apology and he 

could not  remember which year that  was.  In cross -

examinat ion,  he could not say exact ly what the quarrel  was 

about,  save to say that  the deceased and the accused had a 

misunderstanding between each other as lovers.  20 

 

Vuyani Memani  ( ‘Memani ’)  was also cal led by the accused as a 

witness.   The accused appl ied for admission of  hearsay 

evidence to be led by th is w itness on the same basis as the 

State.   The State had no object ion.   Memani test i f ied that  he is 25 
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the accused’s brother.  He knew about the re lat ionship 

between the accused and the deceased since they started 

dat ing,  i f  he was not mistaken in 2006.  They br oke up in 2007 

because the deceased was going to get  marr ied.   The accused 

got a t ransfer to work in Colesberg between 2008 and 2009.  5 

The accused to ld h im that the deceased cal led to say that  she 

wanted the accused by her s ide because she was divorcing he r 

husband.  The deceased said they wi l l  assist  each other.   In 

2009 or 2010,  the accused came f rom Colesberg and shared a 

f lat  with the deceased in Kensington.  The accused complained 10 

that the deceased did not st ick to the agreement and he was 

paying rent  for the f lat  a lone which was in the region of  

R3 000.  The deceased was also busy bui ld ing a house at  her 

parental  home.  Because of  the quarrels in the re lat ionship 

between the accused and the deceased , he advised the 15 

accused to marry her as they might be  able to pul l  everyth ing 

together.   The accused to ld h im he was wait ing for the 

deceased’s d ivorce to be f inal ised.  The accused and the 

deceased carr ied on staying together.   The accused  informed 

him about their  quarrel  that  involved the deceased refusing  to 20 

have sexual re lat ions with h im.  He and a person by the name 

of  Nonyosi vis i ted the deceased in the accused’s home to t ry 

and resolve the issue.   The deceased to ld them that  she was 

not a sex slave.  They came to an understanding af ter those 

discussions.   A few days later the accused complained again 25 
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that  the deceased was coming home late.   When conf ronted 

about f r iends she said she would not  leave her f r iends.   A few 

months later and at  midnight  the accused informed him that  he 

and the deceased had a f ight  and the accused went to s leep at 

the garage near the house.  They would have f ights on 5 

di f ferent  occasions and the accused even slept  at  the pol ice 

stat ion.  I t  was now clear to h im that  the accused was not 

happy in the re lat ionship anymore.  This resu lted in the 

accused seeking a t ransfer to the Eastern Cape.  The accused 

and the deceased eventual ly lef t  to l ive in Delf t .   Fights 10 

between the accused and the deceased involved sex,  money 

and f r iends,  these f ights d id not  stop.   The accused went to 

l ive at  the barracks.   The accused and the deceased would 

vis i t  each other.   In 2013, the accused ment ioned that  the 

deceased was seeing someone else.   He caught her with 15 

another man in the house.  She was seated on the chair 

wearing something short  with th is man’s head between her 

upper legs.   He was surpr ised to hear th is.   The accused 

cal led him and another person by the name of  Buthi  to t ry and 

negot iate the issue.  Then there was another d iscussion 20 

involving a case of  assault  that  the deceased had opened 

against  the accused.  The deceased refused to drop the 

charges.   The case was eventual ly withdrawn.   Af ter that the 

deceased reported to h im that the accused broke the window 

at  their  home.  He asked his brother why he did  such a th ing, 25 
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to which he responded  that  the deceased did not  want to open 

for h im.  The issue of  the broken window was resolved.  The 

couple forgave each other.   As t ime went by ,  and in 2014, the 

accused to ld h im that the deceased was applying for an 

interdict  against  him.  The accused was hospita l ised twice at  5 

hospita l  in Wynberg.  His  brain was not funct ioning properly,  

that  is not  to say he was insane.   Every t ime the accused and 

the deceased had f ights the accused would be hospita l ised.  

The f i rst  t ime was at  Gatesvi l le  and he was there for two 

weeks.   10 

 

The accused was not happy with  the inter im court  order 

against  h im by the deceased.  The accused to ld h im that  he 

was not happy because the deceased did not  want h im to go to 

the house or ta lk to her f r iends and his p isto l  was going to be  15 

taken f rom him.  The accused once asked for the deceased’s 

f inancia l  assistance for a funeral  back home and she cal led 

him a gold d igger.   The accused was once removed by the 

pol ice f rom his house with the deceased.  The deceased was 

admitted at the Bel lv i l le  Melomed several  t imes.  She was very 20 

sick and could not do anything for hersel f .   The accused took 

care of  the deceased.  The accused to ld h im about an af fa ir 

the deceased had with a gent leman f rom the Flying Squad.  

This gent leman to ld h im he was not  the only one sleeping with  

the deceased.  The accused complained about expenses he 25 
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went through because of  the deceased.   At  one point ,  whi lst  

the accused was l iving in Kensington together with the 

deceased, the accused arr ived at  h is residence with h is b ags 

saying that  he had an al tercat ion with the deceased and 

wanted to l ive wi th h im for a whi le.   He agreed that  the 5 

accused could stay with h im unt i l  he had a plan.  The very 

same night ,  the accused was cal led by the deceased , p leading 

with h im to go back  home so they could ta lk.   They had an 

argument,  the deceased persuaded him unt i l  he gave in.   The 

deceased came to fetch him.   10 

 

The accused to ld h im he would appear in court  on 3 July 2014.  

He to ld the accused he would go to court  to support  h im even 

i f  he worked the nightshi f t .   On the morning of  3 July he 

overslept  and woke up past  n ine.  He thought he should go to 15 

court .   Whi lst  he was on his way there and st i l l  in  the area of  

Khayel i tsha,  the accused phoned and to ld h im that  he ki l led 

the deceased.  The accused then said they must meet at  the 

pol ice stat ion in Delf t .   He phoned again immediately and said 

he must not  go to the pol ice stat ion but to h is house.  He went 20 

to the house and it  was cordoned of f.   The deceased’s vehic le 

was parked in f ront  of  their  house and her body was a l i t t le  b i t  

further f rom the vehic le.   The accused had not arr ived.  The 

accused arr ived later with the pol ice van. He went to the 

accused at  the police van and asked him “why did he do th is, 25 
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was there no other way to do th ings ” .   He did not  respond and 

both of  them cr ied.   

 

People were cal led ,  such as the grandmother of  the kids that 

stayed in Langa, but  he did not see them arr iving.   Later the 5 

invest igat ing of f icer phoned him and said he must go and fetch 

the accused’s belong ings.   He was given a plast ic  bag and the 

vehic le.   The vehicle contained pyjamas and sl ippers.   He took 

them as wel l  as the vehic le.   The fo l lowing day he went to see 

the accused at  the Bel lvi l le  Pol ice Stat ion.   The accused asked 10 

him what happened and he  also posed the same quest ion to 

the accused.  I t  came out that  the accused was not f ine,  he 

was st i l l  in  shock.  He was crying as Memani was ta lk ing to 

h im.  The accused did not even real ise that  he saw him at  the 

cr ime scene the day before.   He to ld the accused that ,  he,  that 15 

is the accused, was the one who phoned him and also phoned 

them back at  home ( in the Eastern Cape) but  he looked l ike he 

did not  know that.   He would vis i t  the accused f requent ly.  

Af ter a few days he asked the accused where to he was taking 

the plast ic that  was found in the vehic le .   The accused 20 

informed him that  when he lef t  the court  he was not r ight  at  a l l .   

He had a headache, he was giving a thought to being admitted 

to hospita l .   He saw that  the accused was start ing to remember 

what real ly happened.  He asked the accused to te l l  h im what 

real ly happened.  The accused to ld h im that  he remembered 25 



 
S S 1 5 / 2 0 1 5  

141 JUDGMENT 

 

/NY  / . . .  

going to court .   In court ,  they had a session and the last  th ing 

he remembered was that  he had a headache and dizziness.  

He went home to go and fetch some th ings because he thought 

he was going to be admit ted in hospita l .   I t  looked l ike the 

court  ordered that  the f i rearm be taken away f rom him.  He did 5 

not  succeed in h is arguments regarding the f i rearm.  Even 

when the accused was in Goodwood Prison,  he would v is i t  h im 

but i t  was di f f icul t  for h im to get  what real ly happened f rom the 

accused.  The accused could only remember the headache and 

when he lef t  court .   How i t  came about for h im to arr ive at  10 

home, he did not  know.  When he asked the  accused about the 

shoot ing part  the accused would cry.   He decided to stop 

asking him about the incident unt i l  he got  to a point where he 

remembered. 

 15 

In cross-examination ,  he conf i rmed that the major i ty of  h is 

evidence was based on what was reported to h im by the 

accused and the deceased.  At  the accused’s arr ival  in  Cape 

Town everyth ing was f ine , but  th ings started to take another 

turn three months af ter h is arr ival .   He to ld the accused that 20 

instead of  evict ing the deceased out of  the house , he could 

rather sel l  h is vehic le and go and l ive at  an informal 

set t lement.   The accused to ld h im that  he wanted to go home 

and be away f rom the deceased.  He sought a t ransfer to the 

Eastern Cape because of  the chal lenges in the re lat ionship. 25 
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When the accused to ld h im about h is unhappiness about the 

interdict ,  he to ld the accused to argue his case in court .   He 

conf i rmed that  he had a conversat ion with the accused at  the 

cr ime scene.   

 5 

REFERRAL OF THE ACCUSED FOR PSYCHIATRIC 

OBSERVATION 

At the end of  the defence case, when both part ies had closed 

their  cases,  the Court  was of  the view that  the defence ra ised 

by the accused appeared to be that  of  non -pathological 10 

cr iminal incapacity.   To that  end , in view of  the fact  that  the 

accused was unrepresented and the fact tha t  no expert 

evidence was led in regard to h is mental  state ,  the Court 

thought i t  important  to obtain expert  evidence so that an 

assessment could be carr ied out on the quest ion of cr iminal 15 

capacity,  by the Court  having regard to a l l  the evidence before 

i t .   The Court  requested the part ies to address i t  on whether 

the accused should be referred for mental  observat ion in terms 

of  sect ion 78(2) of  the Criminal Procedure Act  51 of  1977 ( ‘ the 

Criminal Procedure Act ’ ) .   Sect ion 78(2) states that :  20 

 

“ I f  i t  is  a l leged at  cr iminal proceedings that  the accused 

is by reason of  mental  i l lness or mental  defect  or for any 

other reason not cr iminal ly responsib le for the of fence 

charged, or i f  i t  appears to the court  at  cr iminal 25 
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proceedings that  the accused might for such a r eason not 

be so responsib le ,  the court  shall  in  the case of an 

al legat ion or appearance of  mental  i l lness or mental 

defect ,  and may, in any other case ,  d irect  that  the matter 

enquired into and be reported on in accordance with the 5 

provis ions of  s79 . ”  

 

The Court  advised the accused of  the provis ions of  sect ion 

77(1)(A) which gave i t  a d iscret ion to order legal 

representat ion for the accused if  i t  is  of  the opin ion that 10 

substant ia l  in just ice may be caused.  Af ter some discussion on 

th is point ,  the accused asked the Court to assist  h im in 

obtain ing legal representat ion for purposes of  assist ing him to 

make representat ions to the Court regarding the issue of  

possib le t ransfer for psychiatr ic evaluat ion ra ised by the Court .  15 

A legal representat ive ,  Mr Theunissen, was appointed by the 

Legal Aid on behalf  of  the accused.  The matter was postponed 

to af ford Mr Theunissen an opportunity to prepare argument on 

behalf  of  the accused.  Having l istened to argument by both 

part ies the Court  ordered that  the accused be commi t ted to 20 

Valkenberg Hospita l  for an enquiry in terms of  sect ion 78(2) 

read with sect ion 79 of  the Criminal Procedure Act.   

Subsequent to the referra l ,  the Court  received a psychiatr ic 

report  on observat ion case f rom Valkenberg Hospita l  authored 

by Professor  S Kal iski ,  a forensic psychiatr ist  and Dr N 25 
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Dyakalashe, a specia l ist  psychiatr ist .   The accused chal lenged 

the report  in terms of  sect ion 78(4) of  the Criminal Procedure 

Act.   Professor Kal iski  was cal led to t est i fy.   He stated his 

qual i f icat ions and experience including the fact  that  he is 

current ly the Head of  the Cl in ical  Unit  of  the Forensic Mental 5 

Health Service and an associate professor in the Department 

of  Psychiatry at  the Universi ty of  Cape Town.   He read the 

report  into the record.   The report  essent ia l ly found under  the 

heading ‘Mental  State ’,  that  no symptoms of  mental i l lness 

were evident.   In the ward ,  h is behaviour,  that  is the accused, 10 

and funct ioning,  was normal.   He impressed as being of  

average inte l l igence.  The assessment was that  no p sychiatr ic 

cause could be determined for the amnesia.   His poor recal l  of  

some detai ls was probably due to h is intense emot ional state.  

His act ions at  the t ime were purposeful  and goal d irected and 15 

therefore not  due to automat ism.  The report  further stat ed that 

the accused was not mental ly i l l  and was not cert i f iable in 

terms of  the Mental  Healthcare Act 17 of  2002 , that  he was f i t  

to stand tr ia l  and was able to appreciate the wrongfulness of  

the al leged of fence , and act  accordingly and that  the 20 

disposi t ion fa irest to the defendant would be for the Court  to 

cont inue with i ts f indings.  

 

In cross-examinat ion by the State Professor Kal iski  test i f ied 

that  in the last  26 years he has compi led about 3  000 reports 25 
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and the manner in which the report  was compiled w as 

standard.    

 

When asked by the defence to def ine non -pathological  

incapacity,  he test i f ied that  i t  is  a term created by the courts ,  i t  5 

is not  a medical  term.  According to h im , non-pathological 

incapacity was not an on -going condit ion but  a temporary st ate 

that occurs during the commission of  the al leged of fences 

def ined by the courts.   I t  impl ies that  a person is not  mental ly 

i l l  and does not have a problem with h is or her brain per se .   10 

The psychiatr ic term is automat ism.  Automat ism is the sine 

qua non  of  the defence of  non-pathological  cr iminal incapacity.  

In order to succeed with the defence of  non -pathological  

cr iminal incapacity there must be evidence of  automat ism 

during the al leged of fence.  Automat ism is a psychiatr ic term 15 

derived f rom epi lepsy and there are certa in k inds of  epi lepsy.   

There is epi lepsy cal led complex part ia l  seizures when during 

the seizures the person may carry out  what looks l ike 

purposeful  act ions but they are not .  They carry out  a imless 

act ions and the reason is because th eir  h igher cognit ive 20 

funct ions are not working .  So automat ism real ly means a 

person carr ies out  apparent ly purposeful  or purposeless 

act ions which are not  under d irect  contro l  of  the cognit ive 

funct ioning which is one’s abi l i ty to p lan,  to be aware of  what  

is  going on around him or her,  an appreciat ion of  what he or 25 
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she is doing.  A person who has automat ism has no 

appreciat ion of  what they are doing at  a l l .   Vir tual ly every t ime 

a person has a seizure they have automat ism.  The accused 

was checked whether he suf fered f rom epi lepsy on 7 

September 2016 through an EEG test .   He was found to be 5 

normal.   90% of automat isms are caused by epi lepsy but there 

are other causes such as presence of  a head in jury,  low blood 

sugar due to , for instance, taking too much insul in.   I t  is  very 

rare for a person with emot ional stress to d isplay automat ism 

especia l ly i f  there is some sort  of  planning beforehand.  The 10 

depressive episodes have no re lat ionship to epi lepsy.   The 

psychiatr ists used deduct ive reasoning to come to the 

conclusion that  a person did not  behave in a  state of  

automat ism.  Professor Kal iski  was chal lenged a great deal by 

Mr Theunissen on th is aspect who stated that  to be Court ’s  15 

funct ion.   I  return to th is issue later.    

 

He further test i f ied ,  that  is Professor Kal iski ,  that  the f indings 

were based on informat ion given by the accused in the 

interviews conducted by him, Dr Dyakalashe and a socia l 20 

worker.   The accused was also observed by nursing staf f .   A 

panel was held where the accused was represented and 

various people asked him quest ions.   Professor Kal iski  a lso 

received court  t ranscr ipts.   He compi led the report  f rom al l  that 

informat ion.   The accused’s counsel requested the informat ion 25 
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used to compi le the report  which was provided , a l though i t  was 

said to be unusual.   Professor Kal iski  test i f ied that automat ism 

can be excluded in th is case because in automatism one 

produces behaviour or act ions which they had rehearsed many, 

many t imes before  -  the accused’s act ions at  the t ime of  the 5 

of fence were no such act ions.  Everyth ing he did he had to be 

th inking purposeful ly and planning what he was doing.   

 

 They also do blood tests to exclude syphi l is  and HIV as those 

may af fect  how the person th inks.   The big d isorder they are 10 

worr ied about is epi lepsy.   HIV can cause subcort ical 

dement ia ,  which is a form of  dement ia ,  which can manifest in 

uncontro l led inappropriate behaviour as wel l  as cognit ive  

impairment.   The tests showed that the accused did not  have 

HIV.  In th is case because of  the history of  the headaches t hey 15 

thought they would exclude i t .   The accused came with 

medicat ion prescr ibed and they noted that .  The psychologists 

form part  of  the panel and they would give their  input.   The 

psychiatr ic report  and the f i le  f rom Valkenberg were marked as 

exhib i t  “W ”  and “X”  respect ively.  20 

 

Al though Mr Theunissen indicated that  the accused would be 

cal l ing any witnesses on th is aspect of  referra l ,  the accused 

was ambivalent  on th is issue as he kept referr ing to a report 

by Dr Dhansay that  he would have l iked to be taken into 25 
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account as part  of  the enquiry during his referra l .   I  adjourned 

the court  proceedings several  t imes to a l low Mr Theunissen to 

arrange for the cal l ing of  Dr Dhansay as a witness.  Af ter a 

number of  postponements ,  Mr Theunissen indicated that  the 

accused did not  wish to cal l  Dr Dhansay.  I t  was placed on 5 

record that  Dr Dhansay wrote a report  in support of  the 

accused’s appl icat ion for t ransfer ,  that  the accused suf fered 

f rom severe depression ,  for which he was treated between 

2010 and 2012 and that  he was hospita l ised in both instances. 

I t  was also conf i rmed by Mr Moeketsi  that the State d id not 10 

dispute that  Dr Dhansay had compi led a report  with those 

contents.    

 

Having considered the psychiatr ic report  f rom Valkenberg and 

the evidence of  Professor Kal i ski  and having l istened to the 15 

submissions by both the State and the defence on the referra l 

of  the accused and in the absence of  evidence rebutt ing the 

evidence of  Professor Kal iski  and the psychiatr ic report ,  the 

Court  accepted the f indings by Professor Kal iski  and Dr 

Dyakalashe and adopted i t  as i ts f indings and ordered the t r ia l 20 

to proceed.   Both part ies were given an opportuni ty to re -open 

their  cases in view of  the fact  that  the referra l  of  the accused 

for psychiatr ic evaluat ion was done at  the instan ce of  the 

Court  af ter the close of  their  cases and Professor Kal iski  gave 

evidence thereto.  Both part ies indicated that  they wi l l  not 25 
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reopen their  cases.    

 

Mr Theunissen indicated that he wi l l  cont inue to represent the 

accused for the rest  of  the t r ia l  a nd that  was conf i rmed by the 

accused.   5 

 

Each party was given an opportuni ty to address the Court  in 

argument.  

 

HEARSAY EVIDENCE 10 

Hearsay evidence was led by Mhambi and Centane for the 

State.   As already indicated ,  a l though the accused had 

indicated that  he  would not  object  to hearsay evidence being 

adduced concerning ut terances al leged to have been made by 

the deceased to the witnesses ,  I  was st i l l  o f  the view that ,  15 

because the accused was not legally represented ,  the State 

st i l l  needed to satisfy the Court  that i t  was in the interest  of  

just ice that  the evidence be admit ted in terms of  s3(1)(c) of  

the Law of  Evidence Amendment Act .   The State appl ied for 

that  evidence to be admit ted and I  a l lowed i t .  20 

 

In S v Ndhlovu and Others  2002(2) SACR 325 (SCA) ,  Cameron 

JA stated that at  337D that : 

 

“ . . .a  t r ia l  court ,  in  apply ing the hearsay provis ions of  the 25 
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1988 Act,  must be scrupulous to ensure respect for the 

accused’s fundamental  r ights to a fair  t r ia l . ”  

 

I  am of  the view that  the fa ir  t r ia l  r ights of  the accused a gainst 

whom the State sought to have evidence admit ted were 5 

observed in th is present matter.   The accused was informed by 

the Court  of  the re levant provis ions of  sect ion 3(1) of  the Law 

of  Evidence Amendment Act  and they were expla ined to h im in 

great deta i l .   The case in Hewan v Kourie N.O. and Another 

1993(3) SA 233 (T) at  239B-G dealt  wi th the manner in which 10 

the Court  should deal with the provis ions of  Sect ion 3(1)(c).    

 

In a cr iminal case when considering al l  the factors set  out  in 

sect ion 3(1)(c) the Court  in determining whether  i t  would be in 

the interests of  just ice to admit  hearsay evidence , the 15 

overr id ing factor in assessing each of  the factors l is ted therein 

would be whether i t  would impact on an accused’s r ight  to a 

fa ir  t r ia l  in  terms of  s35(3) of  the Const i tut ion 1996.  See S v 

Mol imi  supra  at  paras 36 and 42.  I  wi l l  now deal with the 

factors set  out  in sect ion 3(1)(c).    20 

 

As regards the nature of  the proceedings ,  th is being a cr iminal 

t r ia l ,  i t  is  apparent that  some of  the hearsay evidence led  by 

Mhambi and Centane is of  an incr iminat ing nature and may  be, 

i f  suf f ic ient  weight  is at tached to i t ,  considered as evidence 25 
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which may, v iewed with other evidence , lead to  the convict ion 

of  the accused.  This Court  is wel l  aware of  that  fact  and the 

general  re luctance a court  should have in admitt ing such 

evidence as caut ioned in S v Ramavhale  1996(1) SACR 639 

(A).    5 

 

In regard to the nature of  the evidence , the manner in which 

the evidence led by Mhambi and Centane came to the fore , 

was as a result  of  the re lat ionship they had with the deceased 

and the accused.  Mhambi was a very c lose f r iend of  the 10 

deceased.  She was the person to whom the deceased 

conf ided about her re lat ionship with the accused.  They worked 

together in the same workplace and of ten sp ent t ime together 

ta lk ing about the re lat ionship of  the deceased and the 

accused.  Mhambi had at  some point  stayed at  the deceased’s 15 

house in Delf t .  Centane on the other hand was a sister of  the 

deceased to whom both the deceased and the accused 

reported their  problems in the re lat ionship.   The two wi tnesses 

also witnessed some of  the incidents as i l lustrated in their  

evidence and were also sent text  messages by both the 20 

deceased and the accused.  I  cannot detai l  a l l  of  their 

evidence again ,  as the bulk of  i t  had to do with what they were 

to ld by the deceased regarding the nature of  the re lat ionship 

with the accused, that  appears in the summary of  their 

evidence. 25 
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As to the purpose for which the evidence was tendered , the 

obvious purpose was to show the tumultuous or troubled 

re lat ionship between the accused and the deceased and 

ut terances made by the deceased to them up unt i l  her death.  5 

I t  served to corroborate the case of  the State as to what the 

circumstances were,  leading to the ki l l ing of  the deceased and 

to suggest that  the deceased had made statements to them 

such as that  the deceased to ld them that  i f  he could not  have 

her no one wi l l .    10 

 

In assessing the probat ive value of  statements ,  the re l iabi l i ty 

and completeness of  the manner in which the State wi tnesses 

had re layed the words of  the deceased is important .   The 

re l iabi l i ty and completeness of  whatever i t  was the deceased 15 

said to them is also important.   The bulk of  the utterances 

al leged to have been made by the deceased were conf i rmed by 

the vers ion that  the accused put to the witnesses.  He however 

d isputed some of  the ut terances including the context  in which 

those were made.  W ithout gett ing into the detai ls or 20 

ment ioning al l  of  them, I  wi l l  ment ion those he disputed that I  

thought were crucia l  to the assessment.   Those are ,  f i rst ly,  the 

statement that  was made by Mhambi that  the deceased to ld 

her that  the accused said to the deceased i f  he could not  have 

her no one wi l l  as I  have already indicated.  Secondly,  the 25 
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statement that  the deceased had  a gut  feel ing that  the accused 

was going to k i l l  her ,  short ly before she was due to appear in 

court  for the hearing of  the inter im protect ion order and that 

the accused would k i l l  her in court .   Centane also mentioned a 

statement by the deceased that  the accused said he would k i l l  5 

her.   The accused also disputed that  he was abusive to the 

deceased and in fact  averred that  i t  was the deceased that 

abused him emot ional ly,  psychological ly and socia l ly.   He also 

disputed that he was dangerous and  that  he assaulted the 

deceased.  According to h im , the assault  was once and that 10 

matter was resolved.  He also disputed that  “he was dumped 

by the deceased ”  as a l leged by Mhambi in the statement to the 

pol ice and that  they were no longer in a re lat ionship.  There 

are other d isputed facts which can be found in the record.  

 15 

The accused also pointed to d iscrepancies between the 

statements made to the pol ice and the test imony of  the 

witnesses,  and the fact that  Centane , in her pol ice statement , 

d id not  state that the conten t of  the statement or some of  i t  

were statements to ld to her by the deceased.  To th is end , the 20 

accused argued that  the evidence of  these witnesses was not 

credib le and should be disregarded by the Court .    

 

The Court  is mindful  of  the close re lat ionship t hat  the 

deceased had with these witnesses ,  and therefore caut ion 25 
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should be appl ied in assessing the evide nce that  is potent ia l ly 

incr iminat ing to the accused , especia l ly regarding the 

statements made about the deceased te l l ing the witnesses that 

the accused was going to k i l l  her or that  she had a feel ing that 

he was going to k i l l  her.  5 

 

The State argued that  the statements made by the witnesses 

largely accorded with the content of  the appl icat ion for the 

inter im protect ion order made by the deceased , which the 

accused introduced to the Court  for purposes of  cross -10 

examining the State witnesses.  I  wi l l  not  focus too much on 

the content of  the appl icat ion for the protect ion order i tsel f .   I  

am al ive to the fact  that  i t  was introduced by the accused with 

the view to using parts of  i t  to contradict the test imonies of  

Mhambi and Centane.  I t  should be remembered that  the 15 

accused was not legal ly represented ,  therefore the content of  

the appl icat ion ,  whi lst  i t  is  before the Court ,   should a lso be 

t reated with caut ion . 

 

The probat ive value in my view of  the evidence of  Mhambi and 20 

Centane did not  only depend on the qual i ty of  the evidence , 

but  a lso on the tota l i ty of  the evidence that  was presented.  

This would include the evidence of  the other State witnesses , 

especia l ly where the evidence was closely re lated to that 

which the hearsay statements referred to.   The State submit ted 25 
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that  the evidence of  the said witnesses on the whole went to 

show that  the deceased , as a result  of  the problems that 

character ised her re lat ionship with the accused , went to the 

extent  of  informing other people and even applying for an 

interdict .   Therefore ,  before the al leged of fence was committed 5 

there were problems which led to the commit ta l  of  the of fence. 

The accused’s own version put to the witnesses conf i rmed 

some of  their  evidence.  I  have already al luded to the fact  that 

some of  the context  and statements were disputed by the 

accused during the versions that  he put to the witnesses.  10 

There was other evidence by the State witnesses which could 

not  have been fabricated which may serve to strengthen the 

probat ive value of  the evidence of  Mhambi and Centane.   

The reason why the maker of  the statements d id not  give 

evidence is obvious,  the deceased passed away.  15 

 

As to the aspect of  prejudice ,  some of  the evidence is 

prejudic ia l  to the accused as would be in any incr iminat ing 

evidence.  On the other hand , as the accused stated the 

evidence of  these witnesses serve to br ing l ight  to the nature 20 

of  the re lat ionship with the deceased.  The evidence  was fu l ly 

canvassed in court ,  wi tnesses were chal lenged in cross -

examinat ion and argument was held on whether on the grounds 

set  out in sect ion 3(1)(c) of  the Law of  Evidence Amendment 

Act  i t  should be admit ted.   Given these safeguards ,  the 25 
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in terests of  just ice just i f ied the admission of  th is evidence.   

 

In my view, even though some of  the evidence may be 

prejudic ia l  to the accused, there is no r isk that  h is fa ir  t r ia l  

r ights would be infr inged i f  the Court in the interest s of just ice 5 

admitted th is evidence.  I t  is  under th is overal l  protect ion that 

any prejudic ia l  evidence is admit ted during a cr iminal t r ia l ,  

obviously with the added caut ion , that such evidence is 

hearsay and that  the Court  should be vig i lant  in admit t ing i t  

wi thout good and compel l ing reasons.  I t  would have been 10 

i l logical  or not  sensib le in my view for the Court  to d isregard 

that  evidence.  

 

The accused also appl ied for the admission of  hearsay 

evidence to be led by his witness ,  Memani regarding the 15 

nature of  h is re lat ionship with the dec eased as wel l  as the 

ut terances by the deceased and the accused to th is witness.   

The State d id not object to the admission of  the evidence of  

th is witness and no further enquiry was required ,  as sect ion 

3(1)(a) was fu lf i l led by vir tue of  that agreement.  In any event  20 

the interests of  just ice would have simi lar ly cal led for th is 

witness’  evidence to be admit ted.   

 

This witness was also inte rgral  in the re lat ionship between the 

deceased and the accused.  He also received te lephone cal ls, 25 



 
S S 1 5 / 2 0 1 5  

157 JUDGMENT 

 

/NY  / . . .  

complaints,  messages f rom the deceased and the accused and 

was involved in meet ings t rying to resolve problems between 

the accused and the deceased.   

 

ASSESSMENT OF EVIDENCE 5 

The summary of  the evidence of  Mhambi,  Centane, the 

accused and Memani paints a p icture of  a very t r oubled and 

tumultuous re lat ionship between the accused and the 

deceased.  I  do not wish to repeat the evidence , as what I  

have out l ined in respect of  each of  these witnesses suf f ic i ent ly 10 

reveals the turbulent  nature of  th is re lat ionship.   I t  was an 

unhappy re lat ionship f rom the outset ,  f i l led with emot ional 

stress and turmoi l .   I t  appears that even before the accused 

moved to Cape Town, when vis i t ing the deceased on his of f  

days in 2010,  the couple had f ights and arguments and he was 15 

not happy with the manner in which the deceased treated him 

in f ront  of  the chi ldren.   He lay in hospita l  for twee weeks due 

to depression,  during that  per iod ,  but  yet  he moved to Cape 

Town and the two l ived together.   There was always hope that 

th ings would get  bet ter.   He made  a number of  d iscoveries in 20 

Cape Town including that the deceased was not prepared to 

keep to her promise that  she would assist  h im f inancia l ly when 

he moved to Cape Town, whi lst  expect ing him to pay the fu l l  

rent  and st i l l  bui ld h is house in the Eastern C ape.  She was on 

the other hand bui ld ing a house at  her own homestead.  He 25 
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was also dismayed to d iscover that  the deceased had 

contracted HIV but had fa i led to d isclose that  to him.  He 

nonetheless stayed in the re lat ionship and endured the 

t reatment he fe l t  he was being subjected to.   He further caught 

the deceased with another man in a sexual ly compromising 5 

state.  This and other reports f rom col leagues about the 

deceased’s unfai thfu lness strongly devastated him and caused 

severe emot ional stress.   This indeed was a bi t ter re lat ionship , 

f i l led with hardships,  regrets,  doubts and suspic ions as 

depicted by the evidence by both sides.   From the evidence of  10 

the accused i t  is c lear that  th is manifest ly af fected him in 

many ways, he was hurt ,  d isappointed,  humil i ated,  he fe lt  

betrayed and he was deeply scarred.   As he puts i t ,  he was 

af fected emot ionally,  psychological ly and socia l ly and fe l t  l ike 

he was treated l ike a non -object.   The deceased too seemed to 15 

be unhappy, Mhambi and Centane who to ld her s ide of  the 

story gave accounts of  messages and conversat ions they had 

with the deceased which showed her misery.   She appl ied for 

an interdict  against  the accused.  I t  is  so that  the accused 

intended to oppose i t  and refuted the al legat ions made by the 20 

deceased against h im as he did not  know what i ts purpose 

was.  He further d isagreed with the version of  the State 

witnesses re lat ing to h is a l leged treatment of  the deceased.  In 

cross-examinat ion , he test i f ied that he and the deceased were 

no longer together and he made a decis ion to no longer set 25 
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foot at h is house.  He therefore did not  see the purpose of  the 

interdict .   He concluded that  there was a conspiracy to 

d ispossess him of  h is working tool  by the deceased and her 

family which indeed caused him a lot  of  stress as he put i t ,  i t  

reminded him of  a l l  the th ings that  had happened in the 5 

re lat ionship in the past  and tr iggered a depressive emot ional 

s i tuat ion that  he had never experienced before.   Whatever the 

purpose of  the interdict  was ,  i t  extremely devastated the 

accused.  Perhaps i t  is  appropriate to state what the contents 

of  the inter im court  order were ,  at  th is point ,  as they were 10 

canvassed during cross-examinat ion.  In terms of  the order the 

accused was ordered inter a l ia:  

1. Not to assault  or threaten to assault the complainant, i .e.  

the deceased/chi ldren.  

2. Not to enter the complainant ’s,  i .e .  the deceased’s, 15 

residence/premises at  24995 Muhavura Street ,  N2 

Gateway Leiden Delf t .  

 

There was also an addit ional order that  the f i rearm of  the 

accused be seized by a member of  the SAPS at  Pinelands 20 

which was key to the t r iggering of  the severe stress.   The 

return court  day was 3 July 2014.  I  am mindful  of  the fact  that 

the accused refuted the al legat ions made against  h im by the 

deceased and fe l t  that  she had no r ight  to ke ep him away f rom 

their  house and was unhappy about h is f i rearm being taken 25 
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away f rom him.  Whatever the issues around the interdict  were ,  

the point  is i t  existed and as the accused put i t  in  h is evidence 

i t  worsened his a lready di lapidated emot ional state and 

tr iggered “ the whole th ing ” .   

 5 

That forms the background of  the issue to be determined by 

the Court .   The issue before the Court  l ies on whether the 

elements of  the cr ime the accused is charged with were 

proved.  

 10 

ISSUES TO BE DETERMINED 

Murder is def ined as an unlawful  and intent ional k i l l ing of  

another person. The elements are therefore:  

1. Unlawful ;  

2. Ki l l ing;  15 

3. Of a person and;  

4. Intent ion.  

See Jonathan Burchel ls ’  Princip les of  Criminal Law Fourth 

Edit ion at  page 563.  

 20 

I t  is  common cause in th is case that  the  deceased was shot 

and ki l led with a p isto l  belonging to the accused.  I t  is  a lso 

common cause that  she died f rom mult ip le gunshot wounds 

result ing f rom the shoot ing.    

 25 
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I t  seems to be accepted by the accused that  the deceased was 

shot and ki l led by him . This is apparent f rom the version he 

put to the State wi tnesses that  the deceased died at  h is hands 

and f rom his own evidence that  he caused the death of  the 

deceased.   5 

 

Therefore,  f rom the evidence , the accused does not d ispute 

that  he shot and ki l led the  deceased on the day in quest ion , 

nor that  h is act ion caused her death.   What is p laced in issue 

is the quest ion of  h is cr iminal capacity at  the t ime of  the 10 

incident.   In a nutshel l ,  the version of  the accused is that  he 

cannot recal l  what took place durin g the incident.  

 

 

LEGAL POSITION 15 

Burchel l  correct ly observes at  247 that :  

 

“ [p]ersons are responsib le for their  cr iminal  conduct only i f  the 

prosecut ion proves ,  beyond reasonable doubt ,  that  at  the t ime 

the conduct was perpetrated they possessed cr iminal c apacity 20 

or,  in other words the psychological capacit ies for insight  and 

for sel f -contro l . ”  The State must prove beyond reasonable 

doubt that ,  at  the t ime of  the fata l  attack ,  the accused had the 

necessary capacity.    

 25 
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According to Burchel l  the test  is whether an accused had 

cr iminal capacity to appreciate the wrongfulness of  h is  or her 

conduct and the capacity to act in accordance with th is 

appreciat ion (at  247).   He advocates that  cr iminal capacity is  

examined in the context  of  cognit ive facul t ies ( i .e.  the 5 

individual ’s capacity to th ink,  perceive and reason ,  the 

capacity by which humans learn,  solve problems and make 

plans) and the connect ive facul t ies which is the capacity for 

sel f -contro l  and the abi l i ty to exercise f ree -wi l l .  

 10 

Our courts have over the years analysed the meaning of  these 

concepts culminating in the judgment of  S v Eadie 2002(1) 

SACR 663 (SCA) that  crystal l ised what cr iminal capacity and in 

part icular non-pathological  incapacity is and how courts should 

apply the pr incip les ar is ing theref rom.  Navsa JA in Eadie 15 

supra  went through a history of  cases that  dealt  wi th this topic 

and careful ly analysed f indings of  var ious courts and in 

part icular the approach that  had been fo l lowed in previous 

judgments of  the SCA and by academic wri ters.  

 20 

For purposes of  th is case , the start ing point  is to understand 

what cr iminal incapacity is.   Na vsa JA points out  at  para 26 of  

Eadie that :   “ In our law, cr iminal incapacity due to mental 

i l lness is c lassi f ied as pathological  incapacity.   Where i t  is  due 

to factors such as intoxicat ion,  provocat ion and emot ional  25 
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stress i t  is  termed non-pathological  incapacity.   The term non -

pathological  incapacity was coined for the f i rst  t ime by Joubert 

JA in S v Laubscher  1988(1) SA 163 (A) at  167D-I . ”  

 

Apparent ly by coin ing th is term Joubert  JA wanted to 5 

d i f ferent iate th is defence f rom that  of  mental  i l lness created by 

sect ion 78 of  the Criminal Procedure Act.   The appl icat ion of  

th is term as wel l  as the law developed with a number of  

decis ions that  appl ied i t .   Incidental ly a  number of  decis ions 

that  Navsa JA looked at  in Eadie involved the ki l l ing of  a 10 

person by someone that  he or she had a love or c lose 

re lat ionship with ,  at  some point  or the other ,  which is s imi lar to 

the facts in the present matter.   The dist inct ion in tho se cases 

might l ie  on the nature of  the defences ra ised and other 

nuances on the facts appl icable in those other cases.   For 15 

instance, in the case of  S v Francis  1999(1) SACR 650 (SCA) 

the accused had a re lat ionship with the deceased.  He was 

strongly at tached to her and was jealous of  the at tention that 

she gave to other men.  On the day of  the of fences ,  the 

accused in that case had been dr inking heavi ly.   In the 20 

evening,  he went to the deceased’s home where he found the 

deceased’s father.   An al tercat ion ensued between the two 

men. The accused just  f i red a shot at  the deceased’s father’s 

head which passed close to h is ear.  The accused then started 

kicking down the deceased’s bedroom door and entered the 25 
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room.  He held the deceased hostage.  Various people  and the 

pol ice at tempted to ta lk to h im.  To cut  i t  short ,  he shot and 

ki l led the deceased.  The accused contended that  he acted in 

a state of  non-pathological  cr iminal incapacity with the result  

that  e i ther he was unable to d ist inguish r ight  f rom wrong o r i f  5 

he could he was unable to control  h is act ions.   The Court 

agreed with the evidence of  the psychiatr ist  cal led by the State 

that  there was a ser ies of  del iberate act ions by the accused 

before,  dur ing and af ter the acts in quest ion and he was able 

to d ist inguish between his vict ims.  In that  case i t  was also 10 

found that  he lacked credib i l i ty.   In S v Kok 2001(2) SACR 106 

(SCA) the accused was a superintendent  in the SAPS.  I t  

appears that  a d ispute arose between the accused’s wife and a 

col league.  Af ter work one af ternoon the accused was cal led 

by his wife te l l ing him that  the sheri f f  had come to attach the 15 

property.   He went home and found his wife and chi ld in a 

distressed mood and proceeded to the col league’s home with 

his p isto l .   The accused shot at  both his col league and her 

husband and they were ki l led.   He contended that  he lacked 

cr iminal capacity denying that  he acted consciously and 20 

voluntar i ly or was capable of  forming an intent ion to k i l l .   His  

evidence was supported by a psychiatr ist  who said  that  he was 

suf fer ing f rom major depression and a condit ion known as 

post- t raumat ic stress disorder.   I t  appeared that  the accused 

was subjected to  stress,  part icular ly in re lat ion to h is dut ies as 25 
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a pol iceman.  In that  case the Court  held  at  115 I  –  116 B: 

 

“Loss of temper,  that is to say fa i lure to contro l  one ’s  

emotional react ions,  is not  to be confused with loss of  

cognit ive contro l  (see S v Henry 1999(1) SACR 13 (SCA) 5 

at 20d-f ) .   The fact  that he could recal l  the se events 

some days later indicates that  he knew what he was 

doing and is inconsistent  with the hypothesis that he was 

re-enact ing some memory in a d issociat ive state . ”  

 10 

The Court went on to say:  

 

“ I t  may be that  the appel lant  whether consciously or 

subconsciously ,  subsequent ly repressed his memory of 

the events he described to Dr Dunn . ”  15 

 

Navsa JA observed further in Eadie that f rom the decis ions of  

the SCA i t  was clear that  the Court approached defences of  

non-pathological  incapacity with caut ion and the approach has 

been to careful ly consider the accused’s act ions before,  dur ing 20 

and af ter the event.   The Court  took into account whether there 

was planned, goal -d irected and focused behaviour.   Na vsa JA 

went on to say that  the SCA has repeatedly stated that  a 

detai led re-col lect ion of  events mi l i t ates against  a cla im of  

loss of  contro l  over one’s act ions (at  paras 43 and 44).   I  am 25 
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a l ive to the fact  that  the accused in th is case asserts that  he 

could “sl ight ly”  remember the events he recounted on the day 

just  before the incident.   I  return to th is issue later.  

 

Perhaps i t  is a lso re levant to refer to the decis ion of  S v 5 

Arnold 1985(3) SA 256 (C) where the accused shot and ki l led 

his wife.   I t  was contended on behalf  of  the accused that ,  at 

the t ime when the fata l shot was f i red ,  because of  emot ional  

stress he did not  have the cr iminal capacity and hence could 

not  be held cr iminal ly l iable for the shoot ing.   The accused 10 

said he could not remember a iming the gun and pul l ing the 

t r igger.   He stated that  he heard the shots going of f ,  saw his  

wife suddenly going down and he found himself  wi th h is arm 

outstretched, gun in h is hand point ing towards the place where 

the deceased had stood with h is f inger on the t r igger.   He was 15 

remorseful  af terwards.   Burger J found that  he was indeed 

upset about the events pr ior to the incident.  He further found 

that  the State had not proved that the accused ei ther could 

have appreciated the wrongfulness of  the act  or ,  i f  he did ,  that 

he was able to act in accordance with such appreciat ion.    20 

 

The SCA in Eadie cr i t ic ised Burger J in Arnold for readi ly 

accept ing the accused’s ipse dix i t  or ‘say-so ’  about h is state of  

mind because the evidence showed that  h is behaviour was 

focused and goal d irected before,  dur ing and af ter the event.  25 
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According to the SCA that  was not given adequ ate weight by 

Burger J .   The SCA found that  the test  for cr iminal incapacity  

as la id down by the decis ions of  that  Court ,  which stood for 

decades,  was J misappl ied by Burger J.  I t  further found that 

these pr incip les  were also misappl ied in other High Court 5 

decis ions that Navsa JA referred to.    

 

The SCA in Eadie supra  went on to state at  paragraph 65:  

 

“To maintain the conf idence of  the community in our 10 

system of  just ice the approach of  th is Court ,  establ ished 

over a lmost two decades and described earl ier i n th is 

judgment ,  should be appl ied consistent ly.   Courts should 

bear in mind that  the phenomenon of  sane people 

temporari ly losing cognit ive contro l ,  due to a combinat ion 15 

of  emot ional stress and provocat ion , resul t ing in 

automat ic behaviour ,  is  rare.”  

 

I t  went on to say that :  

 20 

“ I t  is  predictable that  accused persons wi l l  in  numbers 

cont inue to persist  that their  cases meet the test  for non -

pathological  cr iminal incapacity.   The law , i f  properly and 

consistent ly appl ied ,  wi l l  determine whether that  c la im is 

just i f ied . ”  25 
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APPLICATION OF PRINCIPLES TO THE FACTS OF THIS 

CASE 

Applying the facts of  th is case to the pr incip les enunciated by 

the decis ions above , the accused in the present matter 5 

test i f ied essent ia l ly that  he suf fered f rom emot ional stress or 

severe depression that was caused by the deceased’s act ions 

and behaviour throughout their  relat ionship and such was 

aggravated by the Bel lvi l le  Magistrates’  Court ’s inter im 

protect ion order.    10 

 

The essence of  the defence is that  he could not  recal l  the 

actual  shoot ing and what happened thereafter unt i l  the next 

day when his brother,  Memani,  came to see him at  the pol ice 

cel ls.   I t  is  therefore important  to look at  h is recount of  the 15 

events of  the day coupled with the act ions that manifested on 

the day in quest ion.  

 

When recount ing the events of  3 July 2014, the day of  the 

incident,  the accused test i f ied that  he woke up in the morning 20 

f rom the barracks . He went to the Bel lv i l le  Court  as instructed.  

He sat  in f ront  of the of f ice which was where the matter was 

going to be heard.   The deceased appeared, he greeted her 

and they just  sat  there.   The registrar came out and cal led 

their  names.  They were directed to another Court ,  which  is the 25 
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Family Court  in Bel lv i l le .    

 

The magistrate asked if  they were cont inuing with th is .  The 

deceased said ‘yes ’ .   The magistrate turned to h im and said he 

must have famil iar ised himself  wi th the contents of  the 5 

interdict  and what was his posi t ion.   He to ld the magistrate he 

was opposing i t .   He to ld the magistrate that  he was working at  

the stat ion looking af ter the structure and i t  was important  that 

he has a f i rearm.  He was asking that  h is f i rearm be excluded 

f rom the provis ions of  the interdict  as i t  had nothing to do with 10 

i t .   The magistrate said to h im the fact  that  the f i rearm did  not 

form part  of  “ th is th ing” d id not  mean i t  could not  be taken.   

 

He produced the report  by Dr Dhansay.  Having looked at  the 

let ter ,  the magistrate said:   “This appl icat ion is very recent 15 

than th is let ter,  I ’m not going to at tend to th is,  I  am going t o 

look into i t  on the 30 t h  or the 31 s t . ”   The matter was then 

postponed to 30 July 2014 .  The magistrate had earl ier asked 

how the deceased fe l t  about the accused’s f i rearm been taken, 

she said she was not feel ing safe at  a l l .   At  th is point ,  i t  is 20 

clear that  the accused remembered in detai l  what was taking 

place in court  and could appreciate his surroundings.    

 

Moving f rom there,  he says that he fe l l  on his face on a pulp i t  

l ike structure that was in court  and cr ied.   He fe l t  weak and 25 
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suf fered f rom a terr ib le tension headache.  I t  was l ike he was 

seeing bubbles,  same as when i t  is  sunny.  His s ight  was sort 

of  lost  a b i t .   He fe l t  l ike h is head was stuck.   He went to h is 

vehic le,  sat  there a b i t .   He tr ied to c lose his eyes in order to 

regain proper s ight .   Suffer ing f rom al l  these experiences ,  he 5 

drove.  St i l l ,  the accused could remember in detai l  what was 

happening at  that  point  in t ime  - even in that  condit ion (he had 

never fe l t  l ike that  before ). 

 

As he was dr iving,  he thought of  going stra ight  to the d octor to 10 

be admit ted.  He drove to the barracks ,  h imself  and by himself ,  

in  the condit ion that  he was in.   On his arr ival  at  the barracks 

he took his pyjamas, s l ippers and service pisto l  wi th two 

magazines that  must be handed in.  The accused st i l l  on th is  

part  could remember the detai ls of  what he was doing ,  f rom 15 

dr iving to the barracks,  taking his c lothes,  p isto l  and two 

magazines.   He also remembered what  thoughts were going 

through his mind such as the fact that  he wanted to get  h imself  

admitted at  the hospita l  for a few days.    

 20 

He states that ,  according to the provincia l  instruct ion ,  when 

one is to be admit ted to hospita l ,  they must hand in their 

f i rearm.  What seems interest ing about th is comment is that 

the handing in of  the f i rearm would appear to h ave been 

pr imari ly mot ivated by the fact  that  the accused was going to 25 
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be admit ted to hospita l  and for that  reason was obl iged to 

hand the f i rearm in,  in terms of  the provincia l  instruct ions ,  and 

not necessari ly ,  as i t  appears,  to comply with an inter im Court 

order.    

 5 

Be that  as i t  may, returning to the recount ing of  events ,  the 

accused states that  he does not know what happened to h im 

af ter dr iving out of  the barracks.  I t  would appear that  h is 

condit ion at  th is point was deter iorat ing.   He remembers 

dr iving out of  the barracks and does not know how he landed 10 

at  their  house in Delf t  whi lst  h is dest inat ion was going to the 

hospita l .   He also does not remember which route he used.  He 

test i f ied in cross-examinat ion that there are a number of  

routes to Delf t  f rom the barracks.   In fact  there were three 

routes he could take f rom the barracks to the house in Delf t  15 

and he had no preferred one. He  could take any route.   There 

was no stra ight  road.  He conceded that  the dr ive f rom his 

house to the barracks was quit e a d istance.  Al though he could 

not  give an est imat ion of  how long i t  took ,  he test i f ied that  he 

would normal ly get  to h is house f rom the barracks wi th in an 20 

hour.    

 

He conceded that the three routes had robots,  turns,  stop 

streets and traf f ic c irc les.   He would have had to stop at  the 

stop signs and traf f ic l ights and be caut ious of  other vehic les 25 
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necessi tat ing him to apply brakes ,  and dr ive the vehic le in a 

manner watchful  of  the road signs and looking out for other 

dr ivers.   In fact ,  he test i f ied that  when he gets to Delf t  there 

are lot  of  stop signs and circ les.   He did not  get  involve d in an 

accident and did not  know how that  did not happen.  5 

 

A conclusion that can be drawn f rom th is evidence is that 

whi lst  the accused was in intense emot ional state ,  h is 

cognit ive facul t ies were st i l l  funct ional when he was dr iving to 

Delf t .   In other words ,  he could contro l  the vehic le on the road.  10 

His vehic le was a manual ly operated vehic le.   He therefore 

would need to change gears,  press pedals ,  and brakes.   He 

also conceded that  i f  there was a psychological  or  physical  

impediment , he would not be able to do that  and if  there was 

something disturbing his focus he would manoeuvre the 15 

vehic le appropriate ly.    

 

Surely these act ions are not  consistent  with that  of  a perso n 

whose cognit ion was disturbed during that  per iod.  

 20 

I t  can be accepted that  a lot  of  th ings were going through his 

mind whi lst  he was dr iving because he was af fected by the 

interdict ,  but  that  d id not  mean that  h is cognit ive abi l i t ies were 

not funct ional.   At that stage, he must have been aware of  h is 

surroundings.   He must have been aware of  where he was 25 
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going.   This is more  so because when he reached the house in 

Delf t ,  he real ised where he was and at  th is point  he did not 

say “oops I  am at  the wrong place and I  need to turn around ” .  

Especia l ly because he was not supposed to be there as per 

the Court  inter im protect ion order.   So at  least  then he seems 5 

to have been conscious of  where he was , a lbei t  ‘sl ight ly ’ ,  as 

he test i f ied.   He did not act  surpr ised when he found himself  at 

the Delf t  house.  I t  is  strange that  he would not  remember 

anything on the road but  gets to remember h is arr ival  at  Delf t  

and that  he parked his vehic le paral le l  to that  of  the deceased 10 

at  the Delf t  house.   

 

Now, when he reached the house at Delf t ,  the accused starts 

to remember the events vaguely.   He made i t  a point  to stress 

to the Court  that  h is remembrance was sl ight  when he parked 15 

his vehic le and saw the deceased’s vehic le parked opposite 

the house.  He parked his next  to hers.   They met and at  the 

t ime she was taking something out of the car.   He that i t  is  l ike 

he said “what more do you want f rom me ”  and she insul ted 

him.  In fact he could s l ight ly remember she insul ted him.   He 20 

could not  recal l  how he drew the pisto l  and how everyth ing 

took place.  In cross-examinat ion he said the curta in just 

c losed.  He could not  recal l  how he landed in the pol ice 

stat ion,  which route he used.  He was astonished when looking 

at  the evidence.  He asked himself  a lot  of  quest ions, how did 25 
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he not  get  involved in an accident.   He could not  remember 

phoning his commander (Ntshingi la ) that  day.   He was shocked 

to hear f rom his brother about what he was to ld about the 

previous day.  

 5 

The accused described his condit ion that  day in a number of  

ways which I  mentioned when I  was summaris ing his evidence.  

This descr ipt ion seems to suggest that  the accused ’s  act ions 

would have been tr iggered by a state of  heightened emot ional 

stress,  caused by the deceased’s behaviour over the years and 10 

provoked by an interdict  and insul ts that  the deceased hurled 

at  h im on the day of  the incident af ter asking her what she 

wanted him to do,  having obtained the inter im order against 

h im.  In cross-examinat ion he stated that  i f  nobody conspired 

against  h im for h is f i rearm to  be taken away, he would not 15 

have deter iorated to the point  that  resul ted in the exis tence of  

the si tuat ion he was faced with.  

 

I t  is  interest ing to note that whi lst  the accused states that  he 

was intending to go to hospita l  and not h is  Delf t  house, the 20 

descript ion of  h is condit ion that he ment ioned and the 

statements he made in re lat ion thereto do not accord with 

someone who happened to f ind himself  at  a p lace he was not 

intending to be.   He seems to be just i fying his presence at the 

house and act ions that  fo l lowed when he states for instance 25 
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that  i f  the deceased had not t reated him the way she had and 

further provoked him with an inter im interdict  he would not 

have been depressed to the point  of  losing his normal i ty or 

rat ional i ty.   I t  seems str ik ing that  the accused who intended to 

go to hospita l ,  wi l l  suddenly f ind himself  at  the Delf t  house 5 

immediately af ter the Court  appearance and at  the t ime when 

he was highly af fected by what t ranspired in Court .   

 

The defence that  the accused is ra is ing is  that  of  a mnesia.  

According to Du Toit  et a l  Commentary on the Criminal 10 

Procedure Act  at  13-21: 

 

“For purposes of  cr iminal responsibi l i ty ,  amnesia is only 

re levant insofar as i t  refers to the instance where 

something does not register in the mind of  the accused at 15 

the t ime of  the act because brain funct ion is impaired at 

that  t ime . ”  

 

No one else was present when the accused shot the deceased . 

I t  was only h im and the deceased.  In assessing  cr iminal 20 

capacity Griesel  J in S v Eadie 2001(1) SACR 172 (c) at  180g-I 

said: 

 

“ . . . the court  must have regard not only to the expert 

medical  evidence but a lso to a l l  other facts of  the case , 25 
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including the re l iabi l i ty of  the accused as a witness and 

the nature of  h is proved act ions throughout the re levant 

per iod.   By the very nature of  things,  he is the only 

person who can give direct  evidence as to h is level  of 

consciousness at the t ime of  the commission of  the 5 

offence. His ipse dix i t  to the ef fect  that  h is act  was 

involuntary and unconsciously commit ted or ,  as in the 

present case,  that he had ‘ lost  contro l ’ must therefore be 

weighed and considered in the l ight  of  a l l  the 

circumstances and part icular ly against the al leged 10 

cr iminal conduct v iewed object ively. ”  

 

In th is case the accused said he could not  recal l  what 

happened. Professor  Kal iski  test i f ied that  the whole point 

about automat ism is that  there should be no antecedent event 15 

that  leads to the conclusion that  what the person did during 

automat ism was a logical  extension of  what the person was 

doing before the automat ism.   

 

The accused,  when he reached his home in Delf t ,  got out of  20 

the vehic le which he had parked next  to the deceased’s,  had a 

conversat ion with her and she then insul ted him, he held a gun 

(which he does not recal l ) ,  and f i red al l  the shots contained in 

the fu l l  magazine that  carr ied at  least  15 rounds  directed at 

the deceased.  That sequence is logical .    25 
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When shoot ing at  the deceased the accused would have had to 

pul l  the t r igger a  number of  t imes in order to f i re shots a imed 

at  the deceased.  One can therefore d educe that  he knew what 

he was doing,  because al l  h is act ions,  get t ing out  of  the 5 

vehic le  (having dr iven to the deceased’s house and parked his 

vehic le next  to her’s) ,  ta lk ing to the deceased , and shoot ing, 

(which he cannot remember ),  form a logical  sequence. 

Therefore before the shoot ing there was a pr ior rat ional act ion.   

 10 

According to Hi l l ,  the pisto l  that the accused was using 

required one to pul l  the t r igger for each shot.   The pisto l  that 

the accused used was not capable of  d ischarging more than 

one shot with a s ingle depression of the t r igger.   The accused  

would have had to pul l  the t r igger  for every shot f i red  in order 15 

to shoot a l l  the bul lets.   The accused agreed in cross -

examinat ion at  the end of  the day that  for several  shots to be 

f i red there had to be movement of  the index f inger backwards 

and forwards.   The f inger was not just  p laced there and bul lets 

f lowed automat ical ly.  I t  fo l lows therefore ,  that  for that  to 20 

happen there had to be a level  of  consciousness.   

 

According to Professor Kal iski  automat ism can be excluded in 

th is case because in automat ism one produces behaviours or 

act ions which they had rehearsed many t imes before and the 25 
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accused’s act ions at  the t ime of  the of fence were no such 

act ions.  Everyth ing he did had to be of  a person t h inking 

purposeful ly and planning what he was doing.   Mr Theunissen 

submitted that  the accused as a pol iceman had pract ices 

pul l ing a t r igger many t imes.  The point  is that  the act ion of  5 

pul l ing a t r igger in  th is case f lowed from a logical  extension of  

events that  would not have been rehearsed before ,  i .e.  the 

gett ing out  of  the vehic le,  ta lk ing to a person, being insul ted , 

and pul l ing a t r igger as many t imes.   The circumstances would 

have been dif ferent  when pract ic ing as a pol iceman.  I  f ind that 10 

the act ions of  the accused were goal -d irected;  focused before, 

dur ing and af ter the incident.   The accused was aware of  h is 

surroundings and could appreciate the consequences of  h is 

act ions.   His vers ion that  he could not  recal l  what happened 

due to heightened emot ional stress at  the t ime of  the incident 15 

is re jected as not being reasonably possib le.   

 

The evidence of  the three witnesses ,  Ntshingi la,  Fredericks 

and the accused’s brother,  Memani ,  is  crucia l  as i t  relates to 

the act ions of  the accused immediately af t er the shoot ing 20 

incident and of  the day in quest ion.   I t  wi l l  be recal led that 

f rom the case law I  have analysed above , the Court  in test ing 

the accused’s evidence about h is state of  mind at  the t ime of  

the incident ,  would,  in ter a l ia ,  look at  h is pr ior and subsequent 

conduct or act ions.   Af ter the incident,  the accused drove 25 
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h imself  in the vehic le to the pol ice stat ion to hand himself  over 

and to ld Fredericks that he had ki l led his ex-gir l f r iend.  

 

In cross-examinat ion he test i f ied that  f rom his house in De lf t  to 

the pol ice stat ion was a long way.  He conceded that  when 5 

dr iving f rom the house to the pol ice stat ion he would encounter 

c irc les,  and some turns.   He would have had to dr ive careful ly 

and safely and focus so as not  to cause an accident ,  ei ther to 

h imself  or other road users such as pedestr ians and dr ivers.   

He agreed that  i f  he was not focused he could cause 10 

accidents.    

 

In the f i rst  instance to dr ive a vehic le when a comprehension 

of  the surroundings is not there,  f rom the house in Delf t  to the 

pol ice stat ion , is inconsistent  with a complete black -out.   I t  15 

must be remembered that  according to the accused the ‘curta in 

c losed ’  dur ing the incident and he could not  remember what he 

did thereaf ter for that  whole day.   He woke up at  the pol ice 

stat ion the fo l lowing day.    

 20 

The accused used a phone to phone his brother and to ld h im 

that  he ki l led the deceased.  He further to ld h im to meet h im at 

the pol ice stat ion.  Immediately thereaf ter he cal led him again 

to say he (h is brother) must rather go to their  house in Delf t .  

When his brother got  there,  what the accused to ld h im on the 25 
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phone was conf i rmed by what he saw.  The accused and the 

pol ice then arr ived.  So ,  the accused would have known that  

he was on his way to Delf t  when he cal led his brother with the  

pol ice.   That is behaviour of  a person who knew what had 

happened and what he was doing.   Yes,  the accused was 5 

emot ional and crying when Memani saw him , but  a person who 

was not aware of  his surroundings would not  have been able to 

re late the incident and  even direct  h is brother on the phone to 

where he was.  

 10 

The accused also phoned his commander Ntshingi la and to ld 

h im that  he ki l led his gir l f r iend.  In order to phone both his 

brother and the commander he would have had to f ind their 

numbers f rom the phone.  When he went to hand himself  over 

to the pol ice ,  he must have dr iven there knowing that  a 15 

wrongful  act  had been commit ted.   In other words ,  he could 

d ist inguish r ight  f rom wrong;  hence he drove to the pol ice 

stat ion and asked Fredericks to arrest  h im.  

 

None of  the witnesses spoke of  the accused looking l ike he 20 

had lost  h is mind and was act ing strange. Even i f  the 

witnesses are not psychiatr ists or psychologists ,  they would 

have at  least  been able to test i fy about the act ions they 

observed, especial ly the brother of  the accused.  There is no 

evidence that  the witnesses  were compl ic i t  regarding the 25 
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in format ion they received f rom the accused.  Most important ly , 

the State witnesses ’  version was corroborated by Memani.  

Even without Fredericks’  evidence ,  the other two wi tnesses ’  

evidence suf f ic ient ly paint  a p icture of  a person who was 

act ing rat ional ly.  5 

 

The evidence by the deceased’s neighbour ,  Davids,  should not 

be forgotten.  He saw a white vehic le af ter the incident and 

someone got out  and fe l t  the pulse of  the woman; he ( th is 

person) said she is gone and he got back into the vehic le and 10 

drove of f .   Al though th is evidence was not explored much , i t  is  

possib le that  the person in the white vehic le that  the witness 

saw was the accused.  I  wi l l  however not  give much weight to 

that  s ince the witness did not  test i fy about the ident i ty of  the 

person in the white vehic le.  15 

 

Professor Kal iski  and Dr Dyakalashe acknowledged in their 

psychiatr ic report  that  the accused’s poor recal l  of  some detai l  

was probably due to h is tense emot ional state.   As the Court 

said is S v Kok supra,  i t  may be that  the accused’s lack of  20 

memory about the events may be because the accused 

consciously or unconsciously subsequent ly repressed such 

memory,  which is d i f ferent  f rom amnesia that  aro se because of  

the cognit ive facult ies not  funct ioning due to emot ional stress  

(at  the t ime of  the incident) .   Furthermore,  h is lack of  self -25 
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contro l ,  i f  any,  could only serve as a defence if  the accused 

was act ing in a s tate of  automat ism.  As the Court  in Eadie 

concluded at  para 70 inter a l ia:  

 

“ . . . I t  must now be clear ly understood that  an accused can 5 

only lack sel f -contro l  when he is act ing in a state of 

automat ism.  I t  is  by i ts very nature a state that  wi l l  be 

rarely encountered . ”  

 

The rar i ty of  the occurrence of  th is state was conf i rmed by 10 

Professor Kal iski .  Whi le he acknowledged that severe 

depression may cause automat ism he stated that  i t  was rare 

and i t  was not the case with the accused.   

 

The Court  accepted the evidence of  Professor Kal iski .   He was  15 

cr i t ic ised a great deal by Mr Theunissen.  Whi le agree ing that 

ult imately i t  is  the Court ’s funct ion to determine the accused’s 

cr iminal responsib i l i ty for h is act ions at  the re levant t ime, non -

pathological  cr iminal capacity has an element of  automat ism.  

In my view, whi lst  expert  evidence is not sole ly determinat ive 20 

of  the quest ion of cr iminal capacity , i t  is  valuable as part  of  

the evidence to be looked at  by the Court .   The psychiatr ic 

report ,  as wel l  as Professor Kal iski ’s evidence ,  was of  great 

assistance to the Court  and crucia l .   The assessment of  the 

accused by the professional medical  experts as wel l  as the 25 
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evidence in Court brought valuable insights to the quest ions 

that  the Court  had to determine.  The report ,  and the evidence, 

was clear and logical .   There was no evidence to rebut i t .    

 

Whilst  the Court  accepts that  the accused suf fered f rom severe 5 

depression there was no evidence that  the condit ion he 

suf fered f rom was connected to automat ism.   I  take note of  the 

fact  that  th is would have been the f irst  t ime that  the accused’s 

condit ion would have caused him to act  in the manner that  he 

did.   There was no evidence that  he has ever been in a state 10 

of  automat ism before al though he has been suf fer ing f rom 

severe depression for a long t ime.  Be that  as i t  may the 

connect ion between his emot ional state and his loss of  

memory on that  part icular day was not shown.  I t  must be 

remembered that  the Court  does not only look at  the accused’s 15 

ipse dix i t  or say so.   I t  looks at  a l l  the factors that I  have 

referred to.    

 

The Court  in Eadie further impressed at  para 70 that  “ in future, 

courts must be careful  to re ly on sound evidence and to apply 20 

the pr incip les set  out  in the decis ions of  th is Court ” .  

 

I  am sat isf ied that an intent ion to k i l l  has been shown.  Th is is 

shown by the brutal  nature of  the at tack on the deceased.  The 

type of  intent ion is c lear ly in the form of  dolus directus .   Al l  25 
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bul lets contained in the magazine were used to k i l l  the 

accused.  The nature of  the wounds was such that  there was 

no chance of  survival .   She received 42 wounds with  bul lets 

enter ing,  exi t ing and re -enter ing her body.  I t  appears that  she 

was ki l led whi le seated inside the vehic le.    5 

 

There is no doubt that  the accused was unhappy with h is 

f i rearm being taken away f rom him.  In h is evidence in chief  he 

test i f ied that  i t  was important  for h im to have his f i rearm and 

that  i t  a l lowed him to work outside and get overt ime  pay.   I t  10 

was important  for h im to get  overt ime pay because he had 

family responsib i l i t ies and he needed the mo ney that  came 

with overt ime. Hence, when he was asked to hand in h is 

f i rearm the f i rst  t ime around , he went to the lengths of  

obtain ing a report  f rom Dr Dhansay stat ing that  he was f i t  to 15 

use his f i rearm again.   This shows how important  having his  

f i rearm was to h im.  The fact  that  he asked the court  to exclude 

i t  f rom the interdict  shows that  he did not  want the f irearm to 

be taken away f rom him.  I t  was a clear t r igger for h is 

subsequent act ions on the day of  the incident.    20 

 

There is another aspect that  cannot be ignored.  The accused 

became aware of  the inter im interdict  on 25 June 2014 whi lst  

he was on leave.  He was to ld that  he had to hand in h is 

f i rearm in terms of  the inter im court  order.   He to ld the 25 
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pol iceman that  served him with the inter im interd ict on 25 June 

2014 that  h is f i rearm was at  work.   He did not  ensure that  i t  

was handed in.   He says that  he thought i t  was at  work unt i l  he 

found i t  at  h is p lace at the barracks with h is Q20 oi l  that he 

used to lubr icate h is hair  shaving machine.  He test i f ied that 5 

he normal ly kept the f i rearm in the safe with h is Q20 oi l .   He 

was going to cut h is hair  as he was going to resume work on 

the evening of  3 July 2014 and that is how he discovered that 

the f i rearm was in fact  at  the barracks and not at  work as h e 

thought.   When he discovered that  the f i rearm was not at  work 10 

but at the barracks ,  he thought he would hand i t  in  dur ing his 

n ightshif t  on that  day,  that  is ,  the 3 r d  July 2014.  He did not 

th ink the inter im order would be ‘upheld ’ .   He did not  take the 

f i rearm with h im to court  because he thought he could hand i t  

in  later.  15 

 

This evidence seems l ike an at tempt to expla in why the f i rearm 

was not returned f rom 25 June 2014 or at  least short ly 

thereafter.   The accused’s behaviour of  not  ensuring that  the 

f i rearm was returned forthwith leads to an inescapable 20 

conclusion that  he did not  want to return i t .   He could have 

gone to the pol ice stat ion ,  to ensure that  i t  was handed in ,  i f  

he thought i t  was there.   I t  was not enough to say that  he 

thought i t  was there in the safe when he was obl iged by a 

court  order to return i t .   His behaviour bordered on contempt.  25 
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Having discovered that  the f i rearm was not at  the pol ice 

stat ion one would have expected the accused to hand i t  in  as 

soon as he could or at  least  immediat ely af ter appearing in 

court ,  on 3 July 2014, when he saw that  h is request was not 5 

granted by the magistrate.   He conceded that  the Bel lvi l le  

Pol ice Stat ion is c lose to the court he appeared in,  i .e.  the 

Bel lvi l le  Magistrates ’  Court .    

 

Even if  one accepts  that  he lef t  h is p isto l  at home on 3 July 10 

2014, he should have then taken it  to the pol ice stat ion in 

Pinelands,  which is with in h is vic in i ty when he returned f rom 

court  as the inter im order i tself  said that i t  must be seized by a 

pol ice of f icer in Pinelands.   I  understand that  the accused says 

i t  would have been incorrect procedural ly for h im to hand i t  in.  15 

I f  that  was the case , now that  he had decided that  he was not 

going to be able to work ,  but  would get  h imself  admit ted in 

hospita l ,  then he could have f i rst  taken i t  to the Bel lvi l le  Pol ice 

Stat ion before going to hospita l ,  or phoned his commander 

whi lst  he was st i l l  a t  the barracks to send someone to fetch i t .   20 

He did not  need to take the f i rearm to hospita l  f i rst .   In any 

event ,  he did not  phone his commander when he lef t  the 

barracks informing him that he was going to hospita l  and for 

h im to d ispatch someone to come and fetch the f i rearm at 

hospita l .  25 
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I  do not  accept that  he was going to  hand i t  in  dur ing his shi f t  

in  the evening.   He also test i f ied that  the reason for taking the 

f i rearm was to hand i t  in ,  in compl iance with the provincia l 

procedure which required a f i rearm to be handed in i f  one was 5 

to l ie  in hospita l  for a long period.   The reason for handing i t  in  

would have been to obey the provin cia l  procedure and not the 

court  order.    

 

These factors lead one to the i rresist ib le conclusion that  the 10 

accused planned to go to Delf t  wi th the loaded f i rearm.   

Whether the planning took place whi lst  he was dr iving or he 

changed his mind about h is destin at ion along the way is 

another issue.  In any event ,  even if  the planning took place on 

arr ival  at  Delf t ,  the point  is ,  the accused took the f i rearm fu l ly  15 

loaded,  and shot at  the deceased.  He went there to conf ront 

her about the interdict  and fa i led to ha nd in h is f i rearm when 

he had an opportuni ty to do so ,  having been devastated by the 

prospects of  losing i t .  

 20 

The accused resented the deceased for what she had done to 

h im.  This came across in h is evidence.  He blamed her for 

having caused him to act  in a manner he did.   He al lowed the 

th ings he al leges the deceased had done to h im to wel l  up unt i l  

he reached a breaking point ,  and a heightened emot ional 25 
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state.   The Court  is not  saying the accused was not severely 

af fected by the si tuat ion he says he found  himself  in 

emot ional ly and psychological ly,  act ions of  the deceased 

however are no defence to the ki l l ing ,  unless i t  could be shown 

that the accused lacked cr iminal capacity caused by the 5 

stress.   Whi le I  do not doubt that  the stress was present and 

played a signif icant ro le in the accused and deceased’s l ives ,  I  

cannot accept that i t  led to a lack in cr iminal capacity.    

 

The accused may be remorseful  and regret t ing his act ions  but 10 

that  p lays no part in the quest ion of  whether he appreciated 

the wrongfulness of  h is act ions and acted in accordance with 

that  appreciat ion.  

 

To conclude, a lot of  evidence was led in th is case.  Most of  15 

the evidence revolved around the t roubled re lat ionship of  the 

accused and the deceased.  The witnesses on both sides made 

common cause on the core issue of  the turmoi l  in  the 

re lat ionship.   I  do not re ly on the statements at t r ibuted to the 

deceased that  the accused was going to k i l l  her.  Most of  my 20 

assessment was focused on the day in quest ion and the 

evidence that  was direct ly re levant to the quest ions of  cr iminal 

capacity.   There were some inconsistencies in the evidence of  

the State  witnesses,  as pointed out by the accused, that  is,  

Mhambi and Centane ’s  evidence ,  and their  pol ice statements.  25 
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When the evidence was assessed on the whole ,  those 

discrepancies did not  warrant a tota l  re ject ion of  their 

evidence.   In any event I  was careful  about the fact  that  the 

witnesses were close to the deceased and did not  fo cus my 

assessment on the premonit ions that  were al leged to have 5 

been reported to them by the deceased.  The pol ice of f icers 

that  test i f ied about the events of  the day in quest ion could 

have no reason to fabr icate their  evidence.  That is in any 

event not p laced in issue by the accused.  Their  evidence as to 

the act ions of  the accused was supported by Memani.   Memani 10 

for the accused also gave clear evidence.  He did not  come 

across as seeking to protect  h is brother.   He was open to the 

Court  about the phone cal l  that  the accused made to h im , 

te l l ing him that  he had ki l led the  deceased.   

 15 

The accused led extensive and comprehensive evidence. 

Whilst  that was so,  h is version was not suf f ic ient ly cogent and 

compel l ing to ra ise a reasonable doubt as to the voluntary 

nature of  h is act ions.   I t  therefore must be re jected as not 

being reasonably possib ly t rue.   I  have already detai led 20 

reasons for th is.    

 

For those reasons,  I  am sat isf ied that  having considered al l  

the evidence before th is Court ,  the State has been able to 

prove beyond reasonable doubt that  the accused is gui l ty of  25 
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murder and i t  was planned.   

 

In the result ,  I  make the fo l lowing order:  

 

THE ACCUSED IS FOUND GUILTY OF MURDER AS 5 

CHARGED. 

 

   

 

 10 

 

  ___________________________ 

                                           BOQWANA, J 


