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LE GRANGE, J:

[1]  The Applicant, an unsuccessful bidder, seeks the review and setting
aside of Tender Number 2065/2014/15. The tender was for the mowing of
public open spaces, road reserves and cemeteries, and was awarded by the
First Respondent (the City) to 13 bidders (Second to Fourteenth

Respondents).

[2] Itis not in dispute that the award of the tender by the City fails within
an administrative process prescribed by law and as a result subject to the
norms of procedural fairness as contemplated in the Promotion of

Administrative Justice Act 3 of 2000 (PAJA").

[3] The City is the only Respondent that opposes the relief sought.

[4] The Applicant initially relied on a number of review grounds but in
these proceedings persisted with only two main grounds for the review and
the setting aside of the tender. The first ground is the functionality criteria.

According to the Applicant, the functionality criteria in the tender document



was not properly assessed, alternatively it was too vague and not properly
explained in the said document. The Applicant also relied upon certain
statutory instruments (s 83 of the Systems Act 2000) and the National
Treasury Guidelines in support of its contention that the functionality criteria
in the present instance was not properly adhered to. The second ground was
the apparent improper allocation of points awarded to the various bidders for

their Broad-Based Black Economic Empowerment (“B-BBEE") status.

[5] The City did not take issue with the latter ground and conceded that
certain mistakes were made as far as the allocation of points for B-BBEE was
concerned. The first ground was however opposed. According to the City, in
the event that the Applicant’s challenge on the first ground was not
successful, the outcome of the tender awards should be corrected in order to
reflect the correct B-BBEE scores. The relief sought on the second ground was
not opposed by the Applicant or any of the other affected Respondents.
According to the City, the correction of the B-BBEE scores will however be of
no assistance to the Applicant as the correction of the scores will not benefit
the Applicant’s responsiveness or lack thereof and does not justify the setting

aside of the entire evaluation process.

[6] The salient facts underpinning the tender award are largely not in issue
and in summary are the following. On 5 December 2014, the City published
an invitation to tender and bidders had to submit their bids before the closing

date of 27 January 2015. The tender document made provision for a two-
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stage evaluation of tenders. In the first stage, referred to as the functionality
criteria, the tenderers were scored on functionality. In the second stage,
those who have achieved the minimum qualifying score for functionality
would then be further evaluated in terms of a prescribed preference point
system. The tender document also stipulated that valid tenders will be
declared non-responsive and eliminated from further evaluation if the
tenderer did not achieve the minimum functionality scoring and or points as

stipulated.

[7]1 The functionality criteria was essentially divided into four categories,
namely, (1) the quantity of equipment, vehicles, tools; (2) experience; (3)
staff particulars and (4) health and safety. The points awarded for the four
categories were as follows: (1) a maximum of 44 points for equipment,
vehicles and tools; (2) a maximum of 20 points for years of experience; (3) a
maximum of 28 points for the number of staff members; and (4) a maximum

of 8 points for the tenderers’ identification of health and safety.

[8] A bid will only be regarded as responsive and evaluated further for
price and preference points if it obtains a minimum of 70 points or more for

functionality.

[9] In order to obtain points for functionality, the tenderers were required
to complete Annexure B of the tender document, which essentially required a

tenderer to record and state: the equipment available for the utilization of the



tender, including amongst others registration number, make and size; with
regard to vehicles the following needed to be recorded model, make, year of
registration and present kilometers; and with regard to staff members their

names needed to be listed.

[10] If a tenderer did not comply with the specifications of the tender it
would then be declared non-responsive and eliminated from further

evaluation.

[11] The Supply Chain Management — Bid Evaluation Committee (“the BEC")
compiled a report regarding the evaluation of the tender. The report and its
contents were checked by a senior compliance management practitioner, Ms
Belinda Karen Kuhn (Kuhn) to ensure the provisions of the City’s Supply Chain
Management Policy ("the SCM policy”) were adhered to. As the value of the
tender was in excess of R 10 Million an external due diligence report was also
complied in order to assess whether such tender posed a risk to the City. The
BEC members recommended that the tender be awarded to 13 bidders and

signed the report on 17 March 2016.

[12] This recommendation was accepted by the Bid Adjudication Committee
(“the BAC") and the tender awards were made to the Second to Fourteenth

Respondents.



[13] What is apparent from the BEC report was that the City, for purposes
of allocating the tender, had divided it into four districts. Each district in turn
had been divided into various service areas amounting to 23 in total. In each
service area a main contractor and an alternative contractor were appointed.
No work was guaranteed for the alternative contractors but should the main
contractor not be able to commence work within a period of three working
days from the date of the order, then the alternative contractor will be
allocated the work. Furthermore, not more than three areas were awarded

per contractor.

[14] The City received a total of 89 tenders of which only 13 were ultimately
successful to service the various areas. The scoring system used was
apparently heavily weighted in favour of selecting the cheaper service
providers. An internal and external due diligence audit was also performed on
the successfu! bidders. With regard to the verification process conducted by a
person named D Joubert and his team (“the Joubert Report”), it concluded
that overall the winning bidders would be able to execute their obligations

successfully in terms of the contract.

[15] The Applicant submitted an appeal against the refusal of ifs bid in
terms of s 62 of the Local Government: Municipal Systems Act 32 of 2000
(“the Systems Act 2000”). In the internal appeal the Applicant raised infer alia

the issue of points awarded to the bidders on the functionality criteria.



[16] The appeal was dismissed and the decision of the Supply Chain

Management - Bid Adjudication Committee was upheld.

[17] On the papers filed of record one of the main reasons, amongst others,
the Applicant was unsuccessful, was as a result of its pricing for mowing per
square meter which was apparently higher than those of the successful
bidders. The other contention by the Applicant that some successful bidders
have claimed preferential points for equipment which they did not own or
rented was also dismissed. It is apparent from the facts on record that the
Applicant has some extensive experience in the landscaping environment and

some of the other Respondents are relatively newcomers.

[18] In the Notice of Decision of the appeal, the Appeal Authority, having
considered Clause 4.1.2 of the Specifications came to the conclusion that the
provision simply contemplates that the contractor will provide his own
equipment and that rental of the equipment was not prohibited in this
provision. On the papers filed of record the Appeal Authority made the
following remarks:
“[...] tenderers are not required to have the equjpment listed “... on the
company’s Balance Sheet...” or “... in their Fixed Asset Registers...” as
the Appellant suggests. The City is not going to supply the necessary
equipment for the tenderers to execute the work. The contractors is
[sic] expected to provide what is needed in that regard, regardless of

how the equipment is obtained.



Clause 4.3.1 of the Specifications provides as folfows:

EQUIPMENT: 4.3.1 A list of available vehicles, equipment and staff

must accompany the tender as requested in Annexure B& C.’

In this regard, tenderers had fto indicate to Annexure B & C, available

equipment, among others.

The following note appears on page 69 of the tender document:

NOTE 1. Inspection will be done before the commencement of
the contract to verify compliance with quantities as per

information in clause 6.6

2. The above details will be used as an indicator of the
Contractor’s ability to execute this contract and therefore

will be part of the Tender adjudication.’

For equipment listed, tenderers were allocated points for Functionality.
In terms of the above note. (sic) It is clear that the verification of the
listed equipment is due to be done after the award of the tender but
before commencement of the contract. Functionality was therefore
based on the listed equipment and was not subject to inspection at the
evaluation stage of the tender. Nevertheless, in terms of the
departmental representations, an external due diligence was conducted

on all successful tenderers to establish their ability to execute the



contract, which included the assessment of available eguipment.

Accordingly, this ground of appeal is without merit.”

[19] In casy, at the heart of the Applicant’s complaint is the interpretation
of Clause 4.1.2 which relates to specification and the assessment of the
functionality criteria. The Applicant is of the firm view that the City’s
interpretation regarding Clause 4.1.2 of the tender document was flawed.
According to the Applicant there are valid grounds in terms of s 6 of PAJA to
review the evaluation process and the ultimate awarding of the tender by the

City and to set it aside.

[20] The main argument advanced by Applicant’s counsel, Mr D van Reenen
was that on a proper interpretation of the tender document, the bidders could
only record equipment which they owned or rented. In addition the bidders
could only list staff already employed. To this end it was contended that the
Third, Seventh, Eighth, Ninth, Eleven and Thirteenth Respondents were
incorrectly awarded points for fictional staff. The listed employees were
apparently not registered for employees’ tax and UIF. It was also argued that
the Third, Sixth, Ninth and Twelfth Respondents were incorrectly allocated
points for equipment which they did not own or had rented. It was further
contented that the purpose of the assessment of functionality is to ensure
that bidders have the ability to perform in terms of the contract. The
argument advanced as to the City’s stance on the scoring of functionality

whereby bidders could list any equipment or any number of staff members
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and be awarded points, was clearly flawed. It was contended that such an
approach would be irrational and not connected to the purpose of the

functionality criteria.

[21] Counsel for the Respondent, Mr J de Waal argued that the Applicant’s
interpretation of the functionality criteria in the tender document is untenable.
According to the argument advanced, the wording in the said document, read
in its context, cannot be interpreted that a bidder should have owned and or
rented the equipment or vehicles at the time of completing the tender
document. It was contended that the requirement for equipment and staff to
be listed at the time the tender was submitted was only necessary to the
extent that it will be available in some form or another to execute the work
within a reasonable time, after being a successful bidder. It was also argued
that if it was a requirement to keep equipment, vehicles and staff claimed
available from the closing date to the date of inspection it could lead to
oppressive and impractical results. It was further contended that the
Applicant’s reliance on certain statutory instruments and the National
Treasury Guidelines relating to functionality are not applicable in the present
instance. As it appears, firstly s 83 of the Systems Act 2000 relied upon
relates to outsourcing of services and not procurement. Secondly, that the
Guidelines issued by National Treasury on 3 September 2010 only applies to
National and Provincial Public Entities as listed in Schedule 3A and 3C of the

Public Finance Management Act 1 of 1999 (“the PMFA").
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[22] With regard to the shortcomings in the allocation of the B-BBEE points,
it was argued that all the affected parties are before court and the errors
made if corrected will be of no consequence to the Applicant. According to
the City, all that apparently was required on the amended allocated B-BBEE
points was that the Fourth Respondent would have been appointed over the
Six Respondent as the preferred bidder and the latter as the alternative
bidder. Moreover, in some areas where bidders scored exactly the same, the
functionality scores should have been used as a tie-breaker, and if the
amended scores are implemented certain preferred and alternative bidders
would be swopped in a few areas which will not prejudice the Applicant or for

that matter any of the other affected Respondents.

[23] It is now well established in our law that the main principles to an
assessment of the constitutional validity of outcomes under the government
procurement process are set out in s 217 of the Constitution which provides

as follows:

(1) When an organ of state in the national, provincial or local
sphere of government, or any other institution identified in
national legislation, contracts for goods or services, it must do
50 in accordance with a system which is fair, equitable,

transparent, competitive and cost-effective.
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(2) Subsection (1) does not prevent the organs of state or
institutions referred to in that subsection from implementing a

procurement policy providing for —

(a) categories of preference in the allocation of contracts;

and

(b) the protection or advancement of persons, or categories

of persons, disadvantaged by unfair discrimination.

(3)  National legisiation must prescribe a framework within which the

policy referred to in subsection (2) must be implemented.”

[24] Section 217(1) and the legislation which gives effect thereto, are
generally referred to as the “supply chain management” (SCM) aspects of
procurement law, whilst s 217(2) and (3) and the legislation which gives
effect thereto is referred to as the “preferential procurement” aspects of

procurement law.

[25] At the local government level, the SCM aspects of procurement law are
largely governed by Part 1 of Chapter 11 of the Local Government: Municipal
Finance Management Act 56 of 2003 (“the MFMA"), the Municipal Supply

Chain Management Regulations (GN 868 in GG 27636 of 30 May 2005} and
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the Municipality’s SCM policy, which each municipality must have and

implement in order to give effect to the MFMA.

[26] The preferential procurement aspects are governed, for all three
spheres of government, by the Preferential Procurement Policy Framework
Act 5 of 2000 (“the PPPFA") and its regulations the Preferential Procurement
Regulations, 2011 (GN R. 502 in GG 34350 of 8 June 2011). The PPPFA is the
national legislation as contemplated in s 217(3) of the Constitution. The
PPPFA and its regulations also deal with the issue of the responsiveness of
tenders. Section 1 of the PPPFA defines an “acceptable tender” to mean “any
tender which, in all respects, complies with the specifications and conditions

of tender as set out in the tender document”.

[27] In AllPay Consolidated Investment Holdings (Pty) Ltd v Chief Executive
Officer, SASSA 2014 (1) SA 604 (CC), the approached to be adopted in

determining the existence of alleged irregularities in a tender process and
legal effect thereof if proven was /inter alia considered by the Constitutional

Court. The court held as follows:

(28] Under the Constitution there is no reason to conflate procedure
and merit. The proper approach is to establish, factually, whether an
irregularity occurred. Then the irregularity must be legally evaluated to
determine whether it amounts to a ground of review under PAJA. This

legal evaluation must where appropriate, take into account the
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materiality of any deviance from flegal requirements, by linking the
question of compliance to the purpose of the provision, before

concluding that a review ground under PAJA has been established.

[29] Once that is done, the potential practical difficulties that may
flow from declaring the administrative action constitutionally invalid
must be dealt with under the just and equitable remedies provided for
by the Constitution and PAJA. Indeed, it may often be inequitable to
require the rerunning of the flawed tender process if it can be

confidently predicted that the result will be the same.

[30] Assessing the materiality of compliance with legal requirements
in our administrative law is, fortunately, an exercise unencumbered by
excessive formality. It was not always so. Formal distinctions were
drawn between ‘mandatory’ or ‘peremptory’ provisions on the one
hand and ‘directory’ ones on the other, the former needing strict
compliance on pain of non-validity, and the latter only substantial
compliance or even non-compliance. The strict mechanical approach
has been discarded. Although a number of factors need to be
considered in this kind of enguiry, the central element is to link the
question of compliance to the purpose of the provision. In this court
ORegan J succinctly put the question in ACDP v Electoral Commission
as being 'whether what the applicant did constituted compliance with

the statutory provisions viewed in the light of their purpose’. This is not
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the same as asking whether compliance with the provisions will lead to

a different resuft.”

[28] Returning to the two grounds of review, and having regard to the
approach as mentioned above, the question now is whether the evidence on
record establishes the factual existence of any irregularities and if so, whether
the materiality of the irregularities justifies the legal conclusion that grounds
for review under PAJA exists. Consideration must also be given to the fact
that the materiality of irregularities will primarily be determined by assessing
whether the purpose(s) the tender requirement(s) serve have been
substantively achieved. In this regard see AllPay supra at paragraph [57] -
[58].

[29] In casy, the specification of the tender in Clause 4.1.2 states that:
"4,1.2 The Contractor shall provide his own labour, plant, materials,
transport, tools and equipment necessary for the proper execution of
this tender. The Contractor shall have available at all time’s sufficient

resources to execute the work within a reasonable time frame.”

[30] With regard to the verification requirement, the following was recorded
as a note in the tender:
"1, Inspection will be done before the commencement of the contract

to verify compliance with quantities as per information in clause 6.6.
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2 The above details will be used as an indicator of the Contractors
ability to execute this contract and therefore will be part of the Tender

adjudication.”

[31] In the tender document equipment, vehicles and staff were listed as

follows under the functionality criteria:

"B.1 EQUIPMENT:
Contractor to state specific typed of equipment which will be available f

or the utilization of this tender

B.2 VEHICLES
Contractor to state specific typed of vehicles which will be available for

the utilization of this tender

STAFF
The contractor is to state the minimum number of staff appointed to
the broad categories listed below, which are to be utilized for this

contract.”

[32] It is evident on a proper reading of the tender document that the
purpose of the assessment of the functionality criteria was to ensure that the
successful bidders would be capable and able to perform in terms of the

contract. The bidders who failed to achieve the minimum score for
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functionality (70 out of 100), were declared non-responsive and eliminated

from further evaluation.

[33] In determining whether the tenderers could only obtain points for
equipment and staff listed which they already had available at the time,
consideration must be given to the wording and “language used in the light of
the ordinary rules of grammar and syntax; the context in which the provision
appears; the apparent purpose to which it is directed and the material known
to those responsible for its production. Where more than one meaning is
possible each possibility must be weighed in light of all these factors.” In this
regard see Novartis SA Ltd v Maphil Trading (Pty) Ltd 2016 (1) SA 518

(SCA) at paragraph [26] — [27].

[34] On a plain reading of the tender document, the wording that bidders
must list equipment and vehicles "which will be available for the utilization of
this tender” cannot reasonable be interpreted to mean that bidders can list
equipment and staff which they did not have at the time and then afterwards
when the Tender had been awarded to them, obtain it. Such an
interpretation would negate and undermine the very mandatory and material
conditions that should underpin a fair, transparent, equitable, cost—effective

and competitive procurement process.

[35] In my view, the most sensible and businesslike meaning that can be

attributed to the said wording, having regard to the context of the tender
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document as a whole, is that bidders only need to list the equipment and
vehicles, including staff that will be available at the time the tender was
submitted. This however does not mean the bidders must have owned or
rented the equipment and or vehicles at the time of completing the tender
document. The same applies to staff. All that was required is the availability
of the same in some format or another at the time of completing the tender

document.

[36] It is apparent from the tender document that the City was obliged to
conduct an inspection pursuant to clause 6.6 of the bid document before the
commencement of the contract. On the papers filed of record, it is evident
that the City never contemplated that verification would take place during the
evaluation process as it was not practically feasible nor regarded as a
requirement. According to the City, it accepted the claims made by the
bidders and these claims were later verified before the commencement of the
contracts. This approach adopted by the City in this instance cannot be

faulted.

[37] The Applicant in support of its contention that the assessment of the
functionality criteria was flawed listed the preference points the Third,
Seventh, Eighth, Ninth, Eleventh, and Thirteenth Respondent received.
According to the Applicant, points were allocated for fictional staff. This
allegation by the Applicant is largely premised on the basis that none of the

said Respondents were registered for employee’s tax or UIF. Furthermore,
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according to the Applicant, the Third, Sixth, Ninth and Twelfth Respondents

received points for equipment, which they incorrectly listed or did not own.

[38] It is not in dispute that an inspection and verification process was
conducted by the City on the premises of the 13 winning bidders. In this
regard the Joubert Report was compiled after the quantities of the
equipment, vehicles and staff listed in the bidding documents was compared
with quantities of the said items as found on the date of inspection on the

premises of the winning bidders.

[38] The findings of the Joubert Report were inter afia that some of the
bidders had less equipment, vehicles and staff available during the inspection
than what was stated in their tender submission. A variety of reasons were
advanced by the bidders for these differences in quantities, for example that:
staff had to be retrenched due to operational requirements; vehicles had to
be sold during the normal course of business; less work and income
necessitated the retrenchment of staff and the selling of equipment; in certain
instances it was claimed that the equipment, vehicles and staff is out on site
for the day and therefore were not availabie for inspection; in instances
where it seemed that the bidder made a misrepresentation in the tender
submission, the aspect was interrogated and reasons were requested for the
discrepancy. According to the Report, reasonable explanations were provided

to the officials in those instances and the officials who performed the



20

verification exercise could not find any good reason to conclude that the

successful bidders made a false claim in their bid documents.

[40] With regard to those specific allegations made by the Applicant, the
verification process conducted by Joubert and his team recorded the
following. In respect of the allegation against the Third and Ninth
Respondents that they were incorrectly claiming points for equipment that
was not available in South Africa, it was found that the Third Respondent had
two 'Ride on Mowers’ available. One was at the premises on the day of the
inspection and the other was being repaired. The make of the 'Ride on
Mowers’ was not considered by the verification officials to be material for

purposes of the verification exercise.

[41] With regard to the Ninth Respondent it was found that it informed the
City at the time when tender submissions was submitted, of its proposed
purchase of two Ride on Mowers but erroneously believed that a company
Landini, was the manufactures of it. According to the Report, the Ninth
Respondent indicated that it made a bona fide mistake and subsequently
informed the City that a John Deere Ride on Mower, as well as a Walker Ride
on Mower would be available for utilization during the period of the contract.
According to the Report, there was no reason to doubt the veracity of the
Ninth Respondent’s claim and the make of the equipment was not considered

to be material.
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[42] As far as the Sixth Respondent was concerned in regard to listing
equipment that it did not own, the verification exercise revealed that, save for
some vehicles that were sold, the rest of the vehicles claimed were on the
premises and there was no reason to doubt the Sixth Respondent’s claim that
the equipment and vehicles would be available for the contract and would be
purchased, although according to the City ownership of the equipment and

vehicles was not a requirement.

[43] The allegation against the Eleventh Respondent was that incorrect
points were allocated to it for staff. The Eleventh Respondent was only
entitled to 16 points for its listed staff members but obtained 21 points.
According to the City this position was rectified by the internal compliance
officer when 5 points was subtracted for functionality. This mistake, according
to the City, was of no consequence in the Applicant’s case as it had no impact

on the outcome of the evaluation and the awards made.

[44] In respect of the Twelfth Respondent’s listing of equipment under the
heading “Ride on Mowers” without listing the type of equipment, it was found
that Ride on Mowers are not vehicles that require roadworthy certificates and
accordingly the registration numbers were not required. During the inspection
only two tractor attachments were found. However, according to the Report
there was no reason to doubt the bidder’s claim that the claimed vehicles,

equipment and personnel were available for the contract. The Report also
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concluded that the Twelfth Respondent was correctly awarded 42 points for

its equipment as listed.

[45] The verification process with regard to the other Respondents was not
seriously challenged in the Applicant’s Replying Affidavit or in argument by
the Applicant’s Counsel. With regard to the points awarded for employees
who were not registered for employees’ tax, the City was of the view that it
was not a requirement that the bidders had to be registered for employees’
tax as non-compliance with those laws would be dealt with by other
regulatory authorities. Moreover, the verification process did not uncover any

false claims made by the 13 successful bidders in their tender documents.

[46] The underlying purpose of the functionality criteria was to ensure that
that the bidders were capable of delivering the service in terms of the tender.
To this end, the verification process which largely stands unchallenged was
one of the tools used to determine the capacity of the bidders to perform in
terms of the contract. Moreover, it could not have been a requirement that
bidders keep equipment, vehicles and staff claimed from the closing date of
the tender to the date of inspection. From experience, these matters do not
get finalized in the shortest period of time as unsuccessful bidders ordinarily
take the tender process on appeal. In this case to require bidders to keep
these items and staff until inspection could lead to oppressive and impractical

results.
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[47] 1t is evident from the Applicant’s complaint that the discrepancies or
so-called irregularities that may have existed during the bid evaluation
process does not amount to material irregularities in the true sense of the

word. In this regard the dictum in Aurecon South Africa (Pty) Ltd v Cape

Town City 2016 (2) SA 199 (SCA) at paragraph [43] is in my view apposite

where the following was held:

“...] it is firmly established in our law that administrative action based
on formal or procedural defects is not always invalid and that legal
validity is concerned not only with technical but also with substantial

correctness, which should not always be sacrificed for form.”

[48] With regard to the review grounds as contemplated in s 6 of PAJA, it is
now well accepted that the said section gives legislative expression to the
fundamental right to administrative action that is lawful, reasonable and
procedurally fair under s 33 of the Constitution. In AllPay supra at paragraph
[42], it was held that: Tt is a long-held principal of our administrative law that
the primary focus in scrutinising administrative action is on the fairness of the

process, not the substantive correctness of the outcome.”

[49] On the conspectus of all the facts and with these stated principles as
guidelines the BAC, in my view, did not act unreasonably and or unfairly by

accepting the Second to Fourteenth Respondents assessment of functionality.
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It follows that the challenge by the Applicant that the tender document was

vague and uncertain cannot be sustained.

[50] On the papers filed of record and on the City’s own submissions it is
avident that errors were made regarding the B-BBEE scoring. The Applicant
and the Respondents did not take issue with the fact that the shortcomings as
identified by the City in the report compiled by the Compliance Officer, Ms
Belinda Karen Kuhn needed to be rectified. The question now is, whether as a
remedy, this is one of those exceptional matters as contemplated in s
8(1)(c)(ii)(aa) of PAJA - Remedies in proceedings for judicial review - not to
remit the matter to the City as the result and outcome would be a foregone

conclusion.

[51] On a conspectus of all the facts, I am satisfied that justice and equity
demands that the matter not be remitted to the City to restart the entire
process ab initio. All the affected parties are before this court. The changes
that need to be made will not have a material effect on the final outcome.
The rectification of the errors is not complicated and if corrected this tender
award could ultimately be finalized and bring about certainty. It will also

benefit the public at large.

[52] With regard to costs. It is trite that costs normally follow the result. In
the present instance it was as a result of the Applicant’s persistence that the

irregularities with the scoring of the B-BBEE status were detected. This
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ultimately caused the City to adjust albeit of no consequence to the Applicant
the outcome of the tender process. For these stated reasons I am of the view
that it would only be just and equitable in the circumstances of this case that

each party pays its own costs.

[53] In view of all these stated reasons, the ultimate relief sought by the

Applicant in its Notice of Motion cannot succeed.

[54] In the result the following order is made:

1. The decision to award Tender Number 2065/2014/15 for the Mowing
of Public Open Spaces, Road Reserves and Cemeteries is hereby
reviewed in terms of the Promotion of Administrative Justice Act 3 of
2000, set aside and varied in terms of s 8(1)(c)(ii)(aa) of PAJA as set

out in the report as compiled by the City’s Ms Belinda Karen Kuhn,

annexed hereto marked “JV1”,

2. Each party to pay its own costs.
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