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IN THE HIGH COURT OF SOUTH AFRICA  

WESTERN CAPE DIVISION, CAPE TOWN 

CASE NO:  4292/2018 

DATE:  2019/10/25 

 

In the matter between 

M A SALIE                                                              Appl icant    

and 

TUINROETE AGRI LTD                                        Respondent 

 10 

 
JUDGMENT 

 

BOZALEK, J:    On 14 March 2018, and pursuant to an urgent 

appl icat ion, the appl icants obtained a ru le nisi  staying a 

certa in judgment and order of  the Riversdale Magistrate ’s 

court  and a sale in execut ion of  certa i n immovable property in 

Riversdale due to take place the fol lowing day,  together with 

anci l lary re l ief  of a declaratory nature but which had no 

immediate effect.    20 

 

Final isat ion of the ru le was opposed by the f i rst  respondent 

Tuinroete Agri  Ltd,  which I  shall  refer to a lso as the 

respondent,  and which f i led an opposing af f idavi t .   The ru le 

was extended on four or f ive occasions unt i l  23 October 2019 
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when the matter was argued before me.   

 

The f i rst  appl icant,  Mr Sal ie, is an Albert in ia businessman who 

is descr ibed as a meat c lassi f icator and who carr ies on 

business as Albert in ia Moslem Abatto irs .   He is also the 

second appl icant in h is capacity as executor of  h is father’s 

estate,  part  of  which comprises two erven in Albert in ia f rom or 

on one of  which the business is apparent ly conducted.    

 

Tuinroete Agri  Ltd appears to be a pr ivate company carry ing 10 

on business as an agricul tural  cooperat ive of sorts,  both 

sel l ing goods and provid ing credi t .   These descript ions are 

tentat ive because al though the papers contain considerable 

detai l  and documentat ion of  dubious re levance they lack basic 

facts and background.  Instead i t  is  lef t  to the reader to t ry and 

glean these facts by reading between the l ines or scouring 

documents which were at tached as annexures for othe r 

purposes.   

 

Whi lst  on th is subject  the papers were rather messi ly 20 

presented, not  tagged or separated by part i t ions,  despite the 

18-month lead up to the f inal  hearing.   Al l  in  a l l  th is was a 

rather poor ref lect ion on the part ies’  legal representat ives.    

 

Since the sale in execut ion has long since been averted i t  is 
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the anci l lary re l ief  which is the focus of  the hearing at  th is 

stage.   I t  reads as fo l lows and I am quot ing f rom the ru le nisi  

granted on 14 March 2018 paragraphs 5,  7 and 8:  

 “5.  That the f i rst  respondent is interdicted f rom interfer ing  

with the appl icant ’s t i t le ,  interest  and r ights in respect of  

erf  1432 Albert in ia.    

6.  That there is no credi t  agreement exists (s ic) between  

the f i rst  appl icant and f i rst respondent,  a l ternat ively the 

agreement is putat ive,  unlawful  and inval id.  

7.  That bond B27296/2008 endorsed on immovable 10 

property erf  1432 Albert in ia held under deed of  t ransfer 

T20401/1995 is unlawful ,  inval id and set  aside.    

8.  That a l l  the payments made by or on behalf  of  the f i rst  

appl icant to the f irst  respondent pursuant to the putat ive 

agreement is without value and refundable.”  

 

Background   

I t  is  f i rst  necessary to g ive what background as can be gleaned 

to the present l i t igat ion.   I t  would appear that  on 25 January 

2008 the f i rst  appl icant,  t rading as Albert in ia Abatto irs ,  made 20 

wri t ten appl icat ion for credi t  to the respondent which was duly 

granted on 31 January 2008  when the f i rst  appl icant was 

af forded a monthly credi t  l imit  of  R150  000, a l ivestock 

product ion credi t  of  hal f  a mi l l ion rand subject  to the condit ion 

that a f i rst  bond be registered over erf  1432 for R2 mil l ion “as 
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securi ty for th is credi t  faci l i ty”  in favour of  the respondent.    

 

A bond in such terms was duly registered against the property 

in the deeds of f ice on 8 February 2008.  I t  recorded that  th is 

was done pursuant to a power of at torney executed on 28 

December 2007 ef fected by the f i rst  appl icant ’s father in 

favour of  the f i rst  appl icant.  A general  power of  at torney 

bearing that  date was at tached to the responde nt ’s opposing 

af f idavi t  apparent ly bearing the father’s s ignature .  Under the 

heading “Specia l  provis ions” the general  power of  at torney 10 

records in handwri t ing the words “Also fu l l  power of  at torney 

on erven 1431 and 1432 Albert in ia”.    

 

The appl icants commenced using the credi t  faci l i ty but 

apparent ly fe l l  in to arrears in said amount t imeously with the 

result  that  in or about Apri l  2009 the respondent issued 

summons against the f i rst  appl icant and his father in the 

Riversdale Magistrate ’s Court  for payment of  the sum of 

R736 000 odd interest  and an order declar ing erf  1432 

executable.  The part iculars of c la im make extensive reference 20 

to the bond which I  have described and also to a section 121 

not ice in terms of  the Nat ional Credit  Act  sent to the 

defendants. 

 

On or about 25 March 2010 the respondent took default  



 5 JUDGMENT 
 
 

4292.2018/2019.10.25/er  

judgment against the f i rst  appl icant and his father in the 

amount of  R736 000 odd and obtained an order of  executabi l i ty 

against  the immovable property in quest ion.  That judgment 

remains standing a t  the present moment despite the 

defendant/appl icants having commenced , but  not  having dr iven 

to a conclusion ,  an appl icat ion for rescission of  judgment in 

approximately January 2014.  Various wri ts of  execut ion were 

issued out by the respondent against  bo th movables and the 

immovable property which culminated in the proposed sale in 

execut ion of  the property on 15 March 2019, which sale was 10 

stymied by the present appl icat ion.    

 

The appl icant ra ised a plethora of  grounds and points why the 

anci l lary declaratory re l ief  should be granted but unfortunately 

in an unsystemat ic and scattershot manner.    

 

In the founding af f idavi t  the fo l lowing al legat ions are made:  

1. The bond was fraudulent ly registered against the 

property.  

2. The f i rst appl icant was misled by the re spondent into 20 

bel ieving that  he was enter ing into a “pawn transact ion” 

… “ in terms of  which a credi t  would be extended to me by 

the f i rst  respondent and I  would in return pledge the 

movable asset in business as a securi ty for the credi t  in  

form of  a notar ia l  bond.  I t  was never presented to me by 
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the f i rst  respondent that  mortgaged bond (s ic) wi l l  be 

registered against the property in favour of  the f irst  

respondent.”   

 

3. The credi t  appl icat ion which the f i rst  appl icant s igned did  

not  on acceptance const i tute  an agreement for lack of  

detai l  regarding the credi t  product,  the repayment period,  

insurance, interest ,  any other fees and what would 

happen on non-compl iance.   

4. The disputed credit  agreement was unlawful  or inval id for 10 

want of  compl iance with sundry other provis ions of the  

Nat ional Credit  Act  and regulat ions f ramed thereunder ,  

being too numerous to ment ion.   

5. First  appl icant only used the credi t  faci l i ty for three 

months and paid a l l  monies owing by him ar is ing 

therefrom.   

6. Judgment was taken against the appl icant without any 

pr ior not ice to h im of  the proceedings.  

7. The default  judgment and specia l  executabi l i ty order 

were erroneously sought and granted.  20 

8. The respondent at tached the immovable property af ter 

the in i t ia l  attachment without complying with sec t ion 

66(6) of  the Magistrates Court  Act  and Magistrates Court  

ru le 43(7) and various other sub ru les regarding sales in 

execut ion.    
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In apparent contradict ion of  at  least  some  defences the f i rst 

appl icant proceeds in h is founding af f idavi t  to state he did 

apply for and was granted a credit  faci l i ty by respondent in 

January 2008.  

 

In the penult imate paragraph of  his founding af f idavi t  the 

appl icant states that  i f  the default  judgment and order of 

specia l  executabi l i ty of  the magistrates court  are not  set  asi de 

he wi l l  lose the means of  h is l ivel ihood.   Nothing is said by 

the appl icant just i fy ing the re l ief  whereby repayment to h im of 10 

al l  monies paid in terms of  the credi t  agreement is sought.  

 

In the respondent ’s opposing af f idavi t  the fo l lowing is said or 

emerges: 

1. The default  judgment and specia l executabi l i ty order 

remain of fu l l  force and ef fect and the appl icants have 

acquiesced in the judgment for years.   

2. There are in the papers ser ious disputes of  fact,  a l l  of 

which were ent i re ly foreseeable.  

3. Various issues apparent ly in d ispute are res judicata .  20 

4. The bond was lawful ly registered pursuant to a val id 

power of  at torney.  In th is regard a let ter of  consent on 

behalf  of the appl icant ’s business signed by i ts CEO 

was at tached, which let ter a lso advises where the 

property ’s t i t le deeds can be obtained.   
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5. The respondents CIPC registrat ion number changed by 

one dig i t  when i t  converted f rom a publ ic to a pr ivate 

company and off ic ia l  documentat ion f rom that  body 

conf i rming th is is at tached.   

6. The last  wri t  of  execu t ion obtained or authorised was 

served on the appl icants and copies of the service 

returns are at tached; i t  was publ ic ised in the press and 

not ice of  the sale was sent by registered post to the 

appl icants.   In each of  these instances proof of  these 

averments is annexed.  10 

7. The appl icant/s had received fu l l  value for monies paid 

on the account and a copy of  the running statement was 

annexed.  I t  shows the fo l lowing payments on behalf of 

the appl icants : between September 2014 – that  is some 

4½ years af ter defaul t  judgment was taken - and March 

2018 payments were made by the appl icant/s of some 

R406 000 whi lst  interest  of  some R224  000 accrued.  

8. In their  aborted 2014 appl icat ion for rescission of  the 

default  judgment and the specia l  executabi l i ty order the 

appl icants at tached documents evidencing the disputed 20 

bond but never once cla imed that  i t  had been 

fraudulent ly registered.  This is prima facie  borne out 

upon a reading of  the af f idavi t  made by the f i rst 

appl icant in support  of  the applicat ion,  who also 

deposed therein to an agreement which he reached to 
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pay R750 000 in respect of  the debt owing by him to the 

respondent.    

9. The disputed agreement was an “ incidental  credi t  

agreement” as defined by the Nat ional Credit  Act  with 

the result  that  various sect ions and reg ulat ions of  the 

Act were not appl icable to i t .    

10. Subsequent to the default  judgment the respondent 

and appl icant entered into an agreement in terms of 

which the respondent donated and the appl icant was 

credi ted with the sum of some R520  000, reducing his 10 

indebtedness to approximately R850  000.   

11. As at  8 March 2018 – that  is when these 

proceedings commenced – the f i rst  appl icant or both 

appl icants  were indebted to the respondent in the 

amount of  R671 000 odd and to the extent  that  the writ  

of  execut ion last  issued ref lected a much greater sum 

owing th is wi l l  be corrected in due course.  

12. An annexure to the appl icant ’s founding af f idavi t  

showed that  he had received personal service of the 

summons in the Riversdale Magistrate ’s Court  act ion.   20 

 

In h is reply ing af f idavi t  the f i rst  appl icant:  

1. Disputed the authori ty of the deponent to the 

opposing aff idavi t  to depose to same.  I  in terpose to 

record that  there is no basis for such an object ion, 
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the appl icant ’s remedy being to invoke the 

procedures set  out  in Uniform Rule of  Court  7 [See 

Ganes v Telkom Namibia  2004(3) SA 615 SCA 

paragraph 19].  

2. Maintained that  upon conversion f rom a publ ic to a 

pr ivate company the respondent had become a 

di f ferent  legal persona and could only act  against 

the appl icants upon taking a cess ion of  r ights.  

3. Submit ted that  res judicata  d id not apply because 

the respondent had changed i ts ident i ty as a legal 10 

persona and the other part ies to the act ion were not 

the same as in the present appl icat ion and which 

moreover was concerned with d i f ferent  issues. 

4. Raised numerous minor technical  points and made 

legal submissions. 

5. Cont inued to insist that  he and his late father had no 

pr ior knowledge of  the registrat ion of  the bond and 

that  i t  was f raudulent .  

 

From th is abbreviated synopsis of  the papers i t  w i l l  be seen 20 

that  there are a legion of  factual  d isputes between the part ies.  

In mot ion proceedings where there are mater ia l factual 

d isputes and in the absence of a referra l  to evidence , a f inal 

order wi l l  only be granted i f  the facts as stated by the 

respondent together with such facts stated by the appl icant as 
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are admit ted by the respondent just i fy such an order.  

[Stel lenbosch Farmers Winery  Ltd v Stel lenvale Winery (Pty) 

Ltd 1957(4) SA 234 (C) at  p 235].    

 

Vir tual ly every mater ia l  fact a l leged by the  appl icants, namely 

no pr ior knowledge of the bond registrat ion, that  th is 

registrat ion was fraudulent ly done, that  they owe nothing to 

the respondent,  that  no credi t  agreement was concluded 

and/or that  the  f i rst  appl icant was misled into bel ieving he 

was concluding a completely d i f ferent type of credi t  10 

agreement,  that  defaul t  judgment was taken without pr ior 

not ice to them, is not  only d isputed by the respondent but is 

prima facie  d isproved by annexed documentat ion  and 

contradictory averments by the f i rst  appl icant .   

 

Notwithstanding his reference to the possib i l i ty of  a referra l  to 

t r ia l  or evidence and notwithstanding al l  the clear pr ior 

indicat ions of  looming and ent i re ly foreseeable mater ia l 

d isputes of  facts ,  Mr Sharuh on behalf  of the appl icants made  

no such appl icat ion.   Even i f  such an appl icat ion were made i t  20 

would have been doomed to fa i lure s ince the disputes of  fact 

are manifo ld,  broad, do not appear to be genuine and in any 

event for reasons which wi l l  become apparent are most 

unl ikely to t ip the balance in the favour of the appl icant.   [See 

in ter a l ia  Kal i l  v Decotex (Pty) Ltd  1988(1) SA 943(A) at  979 
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H].  

 

Adopt ing the above approach to the factual  d isputes leaves no 

basis for any factual  underpinning for the re l ief sought by the 

appl icants.   There are at  least  two further reasons why the 

appl icat ion must fa i l .   The f i rst  such reason is that  most,  i f  not  

a l l ,  of  the pr incipal  issues between the part ies were 

determined in pr ior l i t igat ion in the magistrate ’s court act ion.   

The requirements for the successful ra is ing of  the defence of 

res judicata  are that  the previous judgment was given in an 10 

act ion or appl icat ion by a competent court  between the same 

part ies based on the same cause of  act ion with respect  to the 

same subject  matter.   [See Bafokeng Tribe v Impala Plat inum 

Ltd 1999 (3) SA 517 B].   There is no enquiry whether the 

judgment is r ight  or wrong but s imply whether there is a 

judgment.   [Afr ican Farms and Townships v Cape Town 

Municipal i ty  1963 (2) SA 555 (A) at  564].     

 

A default  judgment,  even one granted in error and which 

should be rescinded , stands and const i tutes res judicata  unt i l  20 

set  aside.   [Jacobson v Havinga t /a Havingas  2001(2) SA 177 

(T)] .  

 

The pr ior act ion in th is case was heard by a competent court 

and involved the same part ies.   The respondent,  the f i rst  
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appl icant and his father were the part ies in the magistrates 

court  act ion whi lst  in the present appl icat ion the part ies are 

again the f i rst  appl icant,  the respondent and , fo l lowing the 

death of  the f i rst  appl icant ’s father , h is p lace is taken by the 

appl icant in h is capacity as executor of  h is estate,  i .e.  he 

stepped into the shoes of  h is father to a l l  in tents and 

purposes.   

 

In the act ion the respondent c la imed payment of monies owing 

in terms of the credi t  agreement and an o rder of  specia l 10 

executabi l i ty in respect of  the immovable property based 

squarely on the registrat ion of the bond.  In the present 

appl icat ion the appl icants:  

1. Dispute l iabi l i ty for any monies owing in terms of  the 

Credit  Agreement and seek an order declar i ng that  any 

payments made pursuant thereto were without value and 

must be returned to them.  

2. They seek a declarator that  there is no credi t  agreement 

but  when that  was the underly ing causa  for the money 

order sought in the act ion.  20 

3. They seek the sett ing aside of  the bond when th is was 

the underly ing causa  for the order of  specia l  executabi l i ty 

sought by the respondent in the act ion.   

 

Approached from a di f ferent  angle ,  and having regard to the 
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appl icant ’s case in the present appl icat ion ,  i t  is  c lear that  a l l  of 

the major a l legat ions and cla ims upon which i t  rests would and 

could have been ra ised and were mater ia l  in the act ion had 

they defended same, namely no val id credi t  agreement,  the 

bond was fraudulent ly registered and that  no monies were 

owing by the app l icants to the respondent.    

 

Mr Sharuh at tempted in vain to persuaded the court  that  the 

issues in the two fora were di f ferent .  At  best any di f ferences 

were di f ferences of  form and not of  substance.  In my view the 10 

appl icant ’s sole remedy in the circumsta nces in which they f ind 

themselves was to seek rescission of  the default  judgment in 

the magistrate ’s court  act ion and the specia l  order of 

executabi l i ty.    

 

Tel l ingly ,  they in i t ia l ly adopted th is course but abandoned it  

midway some f ive years ago.  The appl icants have fa i led to 

make out a case for any re l ief in the face of  the respondents’ 

re l iance on the pr incip le of  res judicata .     

 20 

This leads on to a further overr id ing reason why the appl icants 

cannot prevai l  in the present applicat ion,  namely that  the y 

have acquiesced so to speak in the judgment of the 

magistrate ’s court.   The re levant legal pr incip les are those 

re lat ing to perempt ion which in essence hold that  “no person 
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can be al lowed to take up two posi t ions inconsistent  with one 

another or,  as is commonly expressed, to b low hot and cold ,  to 

approbate and reprobate”.   [Nkata v First  Rand Bank Ltd  2014 

(2) SA 412 WCC paragraph 30].    

 

The pr incip les of  perempt ion apply not  only to appeals but  to 

rescission [Sparks v David Pol lack & Co (Pty) Ltd  1963(2) SA 

491 (T) at 469 D-F].   In order to show that  someone has 

acquiesced in a judgment the court must be sat isf ied on the 

evidence that he has done an act  which was necessari ly 10 

inconsistent  with h is cont inued intent ion to have the case 

reopened or to appea l.  [Hlatshwayo v Mare & Deas  1912 (AD) 

242 at  259].    

 

On the appl icant ’s own version in August 2014 he entered into 

a post  judgment agreement in terms of  which his debt was 

reduced by approximately R520  000; further that  af ter in i t ia t ing 

an appl icat ion fo r rescission in or about January 2014 he has 

since taken that  appl icat ion no further and, as I  have out l ined 

above, between September 2014 and March 2018 made 20 

extensive payments apparent ly on an uncondit ional basis in 

reduct ion of  h is debt to the responden t.   Each of  these act ions, 

and certa in ly i f  taken cumulat ively,  const i tute in my view 

act ion inconsistent  with the appl icant ’s cont inued intent ion to 

have the Riversdale Magistrate ’s Court  act ion reopened.   
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I t  fo l lows that  the default  judgment and order or specia l 

executabi l i ty stand unt i l  such t ime as they are rescinded, i f  

such an appl icat ion is st i l l  competent.    

 

Yet a further consequence of  th is f inding is that  many of the 

issues thrown up by th is appl icat ion are academic or moot.   I t  

is  t r i te that  a  court  wi l l  not  decide abstract ,  academic or 

hypothet ical quest ions which can produce no concrete or 

tangible results.  [JT Publ ishing (Pty) Ltd v Minister of Safety 10 

and Securi ty & Others  1997(3) SA 514 (CC) para 15].  

 

Having regard to al l  these shortcoming s in the appl icants’  case 

i t  has qui te c lear ly fa i led to d ischarge of  onus i t  bears to 

just i fy any of  the re l ief  sought.   Given the overarching nature 

of  the fata l  f laws in the appl icant ’s case i t  is  unnecessary in 

my view to devote any at tent ion to the nu merous minor 

technical  legal points ra ised by the appl icant on these papers.  

Most of  these points fe l l  to be taken in the magistrate ’s court 

act ion in any event.    20 

 

I  have had regard to many of  the var ious procedural  points and 

f ind that  they have no meri t  and do not af fect  the cont inuing 

val id i ty of  the magistrate ’s court  judgment and order.   I t 

fo l lows that  the appl icat ion must be dismissed with costs.    
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Some argument was del ivered on whether the appl icants 

should have to bear l iabi l i ty for postponements  which were not 

at t r ibutable to any faul t  on their  part .   As I  understand the 

posi t ion none of  the postponements were at t r ibutable to the 

respondent.   In these circumstances i t  is  i r re levant precisely 

what caused them since to the extent  that these had a c ost  

repercussion for the respondent the appl icants must bear the 

brunt thereof, g iven that  the appl icat ion was i l l -conceived and 

i l l - founded from i ts incept ion.    

 10 

For these reasons the ru le nisi  in i t ia l ly granted on 14 March 

2018 is d ischarged and the app l icat ion as a whole is 

DISMISSED with costs.   

 

 

 

………………………….. 

BOZALEK, J 

JUDGE OF THE HIGH COURT 

DATE:  …………………………. 20 


