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IN THE HIGH COURT OF SOUTH AFRICA  

WESTERN CAPE DIVISION, CAPE TOWN 

[REPORTABLE] 

CASE NO: SS06/2019 

DATE:  2019/12/11 

 

In the matter between 

THE STATE                                                     

and 

MAWANDA MAKHALA                                             Accused 1 10 

VELILE WAXA                                                       Accused 2  

VELA PATRICK DUMILE Accused 3           

 

 
JUDGMENT 

 

HENNEY, J :    The deceased Mr Mzukize Victor Molosi  was the 

chairperson of  the school governing body of  Con cordia High 

School in Knysna.  He was also a counci l lor for the Af r ican 

Nat ional Congress (“ the ANC ”)  represent ing Ward 8 which 20 

forms part  of  the Concordia township in the Knysna Municipal 

Counci l .  He was also the ANC’s mayoral  candidate for the 

Knysna Municipal i ty for the 2016 municipal  e lect ions.    

 

 



 2 JUDGMENT 
 
 
On 23 July 2018 at about 18h30, he at tended a school 

governing body meet ing at  Concordia High School.   When the 

meet ing adjourned at  20h30, he got a l i f t  wi th another 

governing body member who dropped him of f  at  a church near 

h is home.  Whi le walking towards his home he was fata l ly shot 

in f ront  of  h is home.  Short ly af ter the shoot ing a person was 

seen running away f rom the scene.  The cause of  death was 

gunshot wounds of  the lef t  chest  and brain.    

 

Short ly af ter the murder was commit ted Captain Quinn  10 

(“Quinn”)  was appointed as invest igat ing of f icer in this case 

and he was assisted by Sergeant Petros  (“Petros”) .   Later in 

that same week a task team was appointed by the South 

Af r ican Pol ice Services to invest i gate th is murder,  which also 

comprised of  detect ives f rom the Provincia l  Task Team in 

Cape Town.  One of  these of f icers was Sergeant W ilson  

(“W ilson”)  who ul t imately took charge of  the invest igat ion of  

th is case and he was based in Cape Town.  

 

Petros during the course of  the week af ter the death of  the 20 

deceased received informat ion that  accused 1 was seen in the 

company of  two unknown persons over that  weekend pr ior to 

the murder of  the deceased at  Pop In n Tavern in Concordia, 

which is s i tuated not far f rom the place where the deceased 

was ki l led.    
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According to th is informat ion,  these people were seen dr iving 

around with a white Renault  Stepway with registrat ion number 

CA 933 291.  The informat ion he also had at  that  stage was 

that  one of  the persons that  was in the company of  accused 1 

over that  weekend was his brother who l ived in Cape Town.  

 

Petros was tasked to take a statement f rom accused 1 whi lst  

Wilson was tasked to t race accused 1’s brother.   On 2 August 

2018 Petros took a statement f rom accused 1,  who at  that 

stage was not a suspect in the murder invest igat ion.  10 

 

In th is statement,  which was handed up as Exhibi t  A1 in these 

proceedings,  he gave an explanat ion to Petros about these two 

unknown people and what they were doing in the area during 

the weekend pr ior to the murder of  the deceased.   

 

The court  wi l l  at  a later stage deal with the contents of  the 

statement.   Before that,  however,  on 1 August W ilson managed 

to get  hold of  accused 1’s brother,  who became known as 

Luzuko Makhala (“Luzuko”). I t  is  a lso important  to note for any 20 

person who would be reading th is record that th is person was 

also referred to as Jomo.   

 

Luzuko also gave an explanat ion to Wilson conf i rming that he 

was in the area during the weekend before the murder of  the 
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deceased and how i t  came about that  he and the unknown 

person came to vis i t  the area.  The court  wi l l  a lso deal with  

th is explanat ion given to W ilson at  a later stage.   

 

Upon further invest igat ion W ilson, based on evidence he had 

col lected,  found that  the in i t ia l  expla nat ion given by Luzuko at  

that  stage to a colonel e i ther at tached to the uni t  of  Wilson or 

at tached to the Langa pol ice stat ion, was not correct  and when 

he conf ronted him he gave a di f ferent  explanat ion which was 

later wri t ten down in a comprehensive stat ement,  the Sect ion 10 

204 of  the Criminal Procedure Act 51 of  1977 (“ the CPA”) 

statement made to Colonel Ngxaki  (“Ngaxaki ”) .    

 

The statement was made during the evening of  13 August 2018 

and the morning of  14 August 2018. In the statement th is 

witness impl icated himself ,  accused 1,  accused 2 and accused 

3 in the conspiracy to murder the deceased as wel l  as the 

murder of  the deceased.  This statement was also admitted 

into evidence as Exhibi t  G1, which forms a pivotal  part  of  the 

state’s case in these proceedings together with another 20 

statement,  Exhibi t  G2 made by th is witness.   This court  wi l l  at  

a later stage deal in detai l  wi th these two statements.     

 

As a result  of  this statement made by the witness Luzuko 

accused 1,  2 and 3 were arrested.  The three accu sed were 
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thereafter arra igned before the High Court  s i t t ing at  Knysna on 

the charges as set  out  in the indictment,  being a charge of  

murder,  a l ternat ively conspiracy to commit  murder  and 

possession of  a f i rearm and ammunit ion.    

 

Al l  three accused pleaded not gui l ty to these charges and 

denied any involvement e i ther in the conspiracy to murder the 

deceased or in the murder of  the deceased.    

 

I  wi l l  deal now with a summary of  the evidence.  A lot  of  10 

evidence was presented in these proceedings and the court  

wi l l  not  repeat or give a summary of  a l l  of  i t .   Most of  the 

evidence was not d isputed, especia l ly those re lat ing to the 

evidence about the cause of  death,  the post mortem that  was 

conducted on the deceased, the f indings of  the pathologist  and 

the bal l is t ic evidence about the ammunit ion that  was used to 

k i l l  the deceased.   

 

A large port ion of  the evidence was given by Warrant Off icer 

Van Niekerk,  a cel l  phone analyst  at tached to the South 20 

Af r ican Pol ice Services,  about the cel l  phone act ivi ty between 

the var ious accused and especia l ly between accused 2 and 

Luzuko pr ior to the weekend of  23 July 2018 and thereaf ter.  

That was also not d isputed.  
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The accused also made various admissions in terms of  the 

provis ions of  Sect ion 220 of  the CPA.  Some evidence also as 

the t r ia l  progressed became common cause and was not 

d isputed by the accused.  The court  wi l l  not  deal with th is 

evidence in detai l ,  wi l l  give a summary of  i t  and wi l l  only refer 

to i t  when necessary in the judgment.   

 

A great deal of  the court ’s proceedings were also taken up by 

the prosecutor ’s appl icat ion to declare the witness Luzuko a 

host i le witness in terms of  the provis ions of  Sect ion 190(2) of  10 

the CPA and his credib i l i ty as a witness,  which forms an 

important  part  of  the evidence in th is case .  This was af ter he 

recanted the two statements made in terms of  the provis ions of  

Sect ion 204 of  the CPA in which he impl icated himself  and al l  

three accused in the commission of  the of fence.   

 

Some of  the evidence presented was only re levant to some of  

the accused and others not .   In th is regard I  want to refer to 

the evidence in respect of  the ident if icat ion of  accused 3 and 

the evidence in respect of  the pol i t ical  act ivi ty of  accused 2 20 

and the deceased.  

 

The further evidence about col lateral issues su ch as accused 2 

and the deceased’s pol i t ical  act ivi t ies wi l l  only be referred to 

where necessary,  a lso in the l ight  of  what was argued 
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yesterday.   I  wi l l  not  go into that  in any detai l .   

 

During th is judgment the evidence of  the fo l lowing witness who 

test i f ied for the state is of  importance,  Luzuko , Ngxaki,  

Sergeant Mdokwana (“Mdokwana”) ,   W ilson,  Petros,   Quinn, 

Nozuko Thelma Kamini ,   Zamabuntu Blaai ,  Dumisani Molosi ,  

Nomande Molosi ,  Warrant Off icer Jacoba Bosman [who later 

became Captain] ,  and also her  husband, a Captain Bosman, 

at tached to the f ingerpr int  uni t  in  Mossel Bay.  The evidence of  

Xol i le  Mpela and Monica Neku,  that  worked at  the Pop In 10 

Tavern,  and to which the court  wi l l  re fer to a later stage.  I  wi l l  

not  refer to the evidence of  a l l  these  witnesses in detai l ,  I  wi l l  

just  where necessary g ive a br ief  summary of  i t .    

 

Apart  f rom the oral  evidence various other p ieces of  

documentary evidence, which included documentary evidence 

about the cel l  phone act ivi ty of  the cel l  phones used by the 

var ious accused were handed up as wel l  as photographs of  the 

scene of  the cr ime and the area of  Concordia when the cr ime 

was committed.  As said earl ier the most important  p ieces of  20 

documentary evidence were the statements that  were  made by 

the witness Luzuko  to Ngxaki and Mdokwana.   

 

Al l  of  the accused test i f ied in their  own defence and accused 3 

also cal led Mr Phi lo Beukes as a witness.    
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I  wi l l  now furthermore deal with the evidence as far as possib le 

in a chronological  manner.   The most important  piece of  

evidence in th is case was the statements Luzuko made to 

Ngxaki,  which I  wi l l  refer to as the “ f i rst  statemen t ”  and to 

Mdokwana, which I  wi l l  refer to as the “second statement ”  

which th is witness during his evidence in court  without the 

prosecutor being made aware of  i t  pr ior to h im giving evidence, 

recanted and i t  was for th is reason why the prosecutor 

requested th is court  to have th is witness declared a host i le 

witness.   This was done in order for the prosecut ion, at a later 10 

stage to re ly independent ly on ly on the statements of  th is 

witness as evidence to be admitted as hearsay in terms of  the 

provis ions of  Sect ion 3(1)(c) of  the Law of  Evidence 

Amendment Act  45 of  1988 (  “ the LEAA”) .    

 

I  wi l l  now deal with the evidence of  Luzuko, which he gave in 

court  and immediately thereaf ter deal with the two statements 

he made to the pol ice.   He test i f ied that  he used to stay in 

Knysna during the period 2004 and 2005 and he stayed with 

h is brother accused 1.   He lef t  the area in 2009 and moved to 20 

Cape Town and before that  he used to stay in the Eastern 

Cape.   

 

He further stated that he knows the deceased because they 

played soccer together.   He also knows accused 2.   He got to 
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know accused 2 through his brother accused 1 because his 

brother at  some stage used to work for accused 2.   He 

furthermore test i f ied that  accused 3 is not  f rom Knysna but 

f rom Cape Town and is a f r iend of  h is.    

 

During the June school hol idays in 2018, he t ravel led f rom the 

Eastern Cape to Cape Town and received a cal l  f rom accused 

1 on his way back to Cape Town.  He stopped over at  accused 

1’s p lace in Knysna who to ld h im that  he must come to Knysna 

because he wanted to see him in connect ion with h is shack he 10 

owned in Knysna.  He enquired f rom accused 1 who the ward 

counci l lor is for the area in  which the shack was si tuated so 

that  he can speak to h im regarding that .     

 

He eventual ly came to Knysna and he and accused 1 

thereafter lef t  for Cape Town whereaf ter he hi tchhiked a l i f t  

back to Knysna.  Thereaf ter he cal led accused 1 and asked 

him if  he could lend him R5 000 which he needed to f ix h is 

motor vehic le whereupon accused 1 to ld h im that  he did not 

have any money but there is a person who usual ly assists h im 20 

when he is in need of  money and that person is accused 2.  

 

Accused 1 then told h im that  he wi l l  enquire f rom accused 2 

whether he wi l l  be able to assist  him with money. Accused 1 

then gave the te lephone number of  accused 2 to h im.  He 
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cal led accused 2 and asked him whether he could give him 

R5 000.  Accused 2 said he was only able to give him R1 000.  

Accused 2 informed him that  he wi l l  send him the money via  

the Shopri te Money Market on the fo l lowing day.  

 

He received the further R3  000 f rom his s ister,  which he used 

to f ix h is car.   Somet ime thereafter he came back to Knysna 

and he cal led  accused 1 and informed him that  he would be 

coming to Knysna to at tend to the af fa irs of  h is house.  

Accused 3 accompanied him on th is tr ip.    10 

 

On 22 July 2018, he and accused 3 then proceeded to dr ive to 

Knysna and when they reached Caledon he requested accused 

3 to dr ive further.  When they reached Swel lendam, however,  

accused 3 saw a t raf f ic of f icer and real ised that  he did not 

have his dr iving l icence with h im.  He then proceeded to dr ive 

f rom Swel lendam and stopped at a garage in Mossel Bay 

where he met a lady f r iend.   

 

Af ter he made arrangements with this lady f r iend to a lso come 20 

to Knysna they then proceeded to t ravel  further to Knysna.  

When they arr ived in Knysna they went stra ight  to accused 2’s 

off ice and found that he was not there.   I t  was a s hipping 

container that  was converted into an of f ice.    
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He cal led accused 2 who cal led him back at  a later stage.   

They waited there at the of f ice unt i l  accused 2 came.  He 

spoke to accused 2 about h is house but found that accused 2 

was not of  great assis tance and he referred him to someone in 

the street  commit tee.   During the t ime when he was ta lk ing to 

accused 2 accused 3 was si t t ing in the car and he did not 

introduce accused 2 to accused 3.    

 

He further test i f ied that he met accused 2 on a previous 

occasion when accused 2 was in the company of  h is brother 10 

accused 1.   Af ter meet ing accused 2,  he and accused 3 went 

to Pop Inn Tavern.    

 

Accused 1 jo ined them at the tavern and they spent the rest  of  

the af ternoon there.   At  some stage during the course of  the 

day he went to meet th is lady f rom Mossel Bay.  He and 

accused 3 then slept  over in Knysna on the evening of  22 July 

2018, af ter he made arrangements for them to s leep at 

dif ferent  p laces.   Accused 1 went to s leep at h is gir l f r iend’s 

place.   20 

 

The whole of  the next  day,  which was 23 July 2018, he spent 

in Knysna and he was dr inking alcohol cont inuously during the 

course of  the day.    During the course of  the evening he went 

to Oudtshoorn where he spent the night  and accused 3 once 
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again spent the night  in Knysna.   

 

The next  morning on 24 July 2018 they t ravel led back to Cape 

Town.  Somet ime thereafter he received a cal l  f rom a pol ice 

of f icer who wanted him to come and see him at  the Langa 

pol ice stat ion in Cape Town.  He went to the pol ice stat ion 

where he met a colonel who said that the pol ice said they were 

not looking for h im but for a person he gave a l i f t  and he said 

that  he did not  know who i t  was.   

 10 

The pol ice further stated that  they were looking for someone 

who he gave a l i f t  that  was involved  in the shoot ing in Knysna, 

whereupon he repl ied that  he does not know the person 

because there is a lot  of  people h e gave a l i f t  to.   The pol ice 

did not  ask him any further quest ions and said that  they wi l l  

come back if  they needed any more informat ion.    

 

About a week thereaf ter he met the same colonel wi th some 

other pol ice of f icers at  the same pol ice stat ion.   W ilson was 

also one of  the pol ice of f icers that accompanied the colonel.   20 

They once again enquired about the person that  they were 

looking for ear l ier.   They also proceeded to search him and 

they also went to h is house and conducted a search of  h is 

house.  
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Eventual ly they took him to accused 3’s house because they 

were able to t race him through his cel l  phone.  He says he 

eventual ly made his f i rst  statement and they said that  they 

were not looking for h im but for the person that  shot someone 

in Knysna as wel l  as the person that  was the middleman.  They 

to ld h im that  they know who did i t ,  but  they were looking for 

the person that  was t ravel l ing with  h im.   

 

He real ised at  that stage that  he was in t rouble and that  there 

was no way out for h im and knowing that  the people that  are 10 

at tached to the pol ice Organised Crime Unit  would beat up a 

person he made his f i rst  statement,  as he put i t ,  “ in the 

manne r  he did”.   He was asked quest ions and  was led by the 

pol ice into giving specif ic answers.   

 

Throughout h is interview with the pol ice they had knobkerr ies 

with them and they threatened to assault  h im whereupon he 

to ld them what he thought would satisfy the m.  The statement 

was not sworn or s igned by him.  

 20 

During his evidence th is witness was taken through each 

paragraph of  h is statement and conf i rmed which paragraph 

that  was wri t ten down by Ngxaki was correct  and which 

paragraph he disagreed with.   At  a lat er stage I  wi l l  deal more 

fu l ly with the contents of  both statements.   I  wi l l  just  at  th is 
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stage give a br ief  summary of  the re levant contents of  the f i rst  

statement and his react ion thereto.    

 

In the f i rst statement he made on the evening of  13 August  

2018 and the morning of  14 Augus t 2018, he impl icates himself  

as wel l  as the other accused as co -conspirators who formed a 

common purpose in the form of  a pr ior agreement based on the 

instruct ions of  accused 2 to k i l l  the deceased, which he 

denies.   Al though he does not deny everyth ing that  was wri t ten 

down by the pol ice,  he denied that  he was involved in the 10 

planning and conspiracy to commit the murder of  the deceased 

af ter he was informed by accused 1 that  accused 2 was 

looking for somebody that  can ki l l  th e deceased as wri t ten 

down in the statement.    

 

In part icular,  he denies that  he indeed said to the pol ice that 

he said to accused 1 that  he knows a person which later 

emerged to be accused 3 who had been used by taxi  owners in 

Cape Town as a hi t  man to k i l l  other taxi  owners.   He further 

denied that  he indeed recrui ted accused 3 on behalf  of  20 

accused 2 to k i l l  the deceased.  He furthermore denied that  he 

had te lephoned accused 1 and accused 2 af ter he recrui ted 

accused 3.  And that  i t  was for that  specif ic purpose, that 

accused 2 had sent h im the amount of  R1  000 to travel  to  

Knysna with accused 3.  He says that he met accused 2 at  h is 
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of f ice,  but  accused 3 remained behind in h is vehic le and he 

(Accused 3) was never in their  company.  He alone had a 

meet ing with accused 2 as the municipal  counci l lor for the area 

about the electr i f icat ion of  h is shack in Knysna.  

 

The version that is contained in the statement about h im 

saying to the pol ice that  he and accused 3 met accused 2 to 

d iscuss the ki l l ing of  the deceased is not  t rue and was placed 

in the statement by the pol ice.   He further denies that in th is 

meet ing,  which according to the statement he had with 10 

accused 2 and 3,  accused 3 had to ld accused 2 that  i t  wi l l  cost  

R80 000 to k i l l  the deceased. And that  accused 2 in reply to  

th is said that  the amount is too much and that  he wanted to 

negot iate for a lesser amount.    

 

He also denies that  accused 3,  af ter purportedly making a 

phone cal l  to someone, came back and said that  they can do 

the job for R50 000.  I t  is  a lso not  t rue that  he to ld the pol ice 

that in react ion to th is accused 2 to ld them that  he only 

brought R10 000 and accused 3 in react ion to that requested 20 

to accused 2 to arrange an addit ional R5  000 to make the 

amount R15 000.   

 

He further denies that  a f ter they had a meet ing with accused 2 

and whi le they were at  Pop Inn Tavern accused 2 cal led him 
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and informed him that  he and accused 3 should come fetch the 

money for the ki l l ing.   He also denies that  in react ion to th is he 

said that  they should rather wait  for accused 3 to f i rst k i l l  the 

deceased before the money is paid over.   He furthermore 

denied that  he also said to the pol ice that  accused 1 thereafter 

took accused 3 to the address of  the deceased to show where 

the deceased stays and that  they later came back to the tavern 

whereupon accused 3 conf i rmed to h im that  he had seen the 

address.  

 10 

This witness in h is  evidence also denied that  he to ld the pol ice 

that  accused 3 thereaf ter on several  occasions went to ver i fy 

the address where the deceased staye d. He furthermore 

denied that  accused 3 at  a certa in stage came to h im and to ld 

h im that  the vehic le of  the deceased was not at  h is residence.  

He also denies that  accused 3 furthermore to ld h im that  he 

wanted to know f rom the wife of  the deceased where he  was.   

 

This witness also denies that  he to ld the pol ice that  accused 3 

to ld h im that  upon asking the wife of  the deceased she to ld 20 

him that  he at tended a meet ing at  the school that  is not  far 

f rom home.   This witness furthermore denied that  he at  some 

point  could see that  the meet ing of  the deceased had come to 

an end when he saw the people coming f rom the meet ing.    
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He also said that he never to ld the pol ice at that  stage that 

accused 3 had already taken up a posi t ion at  the place of  the 

deceased.  He also never said to the pol ice that short ly 

thereafter, he heard three gunshots going of f  and that  he knew 

at  that  stage that  accused 3 was shoot ing the deceased.  He 

also did not  te l l  the pol ice that  he knew i t  was accused 3 at  

that  stage because he saw that  he had a revolver in h is 

possession.    

 

He furthermore denied that  he to ld the pol ice that short ly 10 

thereafter accused 3 cal led him and that  he ignored these cal ls 

because he was with Sandi le Steadman. And at  that  t ime   he 

did not  want to communicate wi th accused 3 whi le he was in 

the company of  this person.  The witness also said that  i t  is 

not  t rue that  he to ld the pol ice that  thereafter  when he and 

accused 3 was alone , accused 3 to ld h im that  he shot and 

ki l led the deceased.   

 

He furthermore conf i rmed as correct  that  he said in the 

statement that  he lef t  accused 3 to s leep at  the house of  one 20 

of  h is f r iends whereaf ter he went to Oudtshoorn.  He 

furthermore denies that ,  the next  morning,  24 July 2018, he 

was cal led by accused 2 who to ld h im to come and get the 

money.  He also denies that he said in react ion to th is that  h is 

brother accused 1,  would be coming to fetch the money.  I t  is  
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a lso not  t rue,  as recorded in the statement,  that  h is brother 

indeed went to fetch the money and brought the money to 

accused 3 who proceeded to count i t .   I t  is  a lso not  t rue,  as 

contained in the statement,  that  accused 3 wanted to f ind out 

f rom him how much he should be paying for the petro l  and that 

he in react ion to that  to ld accused 3 that  there was no need 

because he in any event had to come see his brother.    

 

He also denied that  accused 3 gave him R2  000.  I t  is a lso not 

t rue that  he to ld the pol ice that  accused 3 promised him that 10 

he would be paying the outstanding amount later at the t ime 

when they departed f rom Knysna.  Al though he conf i rmed as 

recorded in the statement  that  accused 3 and he t ravel led back 

to Cape Town, he denies that  he,  dur ing the t r ip back to Cape 

Town, asked accused 3 how he ki l led the deceased, 

whereupon accused 3 would have to ld h im that  he sh ot h im 

three t imes and the last  shot was on his head.  

 

Regarding the second statement th is witness did not  deny that  

he made second statement to Mdokwana on 17 August  2018, 20 

af ter their  return f rom a t r ip to Knysna in connect ion with th is 

case.  This witness also disputed the correctness of  some of  

the informat ion that  the pol ice said he gave to them, which was 

wri t ten down in the  second statement and some of  the 

informat ion as contained in th is statement was not d isputed by 
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h im.  In h is evidence he conf i rm ed that  he received a cal l  f rom 

accused 2 on 18 July 2018 at  about one o’c lock to te l l  h im that 

he is going to deposit  R1  000 into the Shopri te Money Market  

account but  he denies that  he said that  th is money was for 

petro l  so that  they can dr ive to Knysna with accused 3.    

 

He furthermore conf i rmed that  he indeed went to Shopri te at 

Langa to draw the money on Friday 20 July 2018.  He 

furthermore conf i rmed as correct that  af ter he had received the 

cal l  f rom accused 2 he was contacted by accused 2 who 10 

wanted to know whether he had received the money.  He 

further stated that accused 2 sent him a number and the pin 

which he should use to draw the money.  As ment ioned earl ier,  

due to the fact  that  th is witness recanted these two statements 

the state proceeded to prove that  he indeed made the 

statements to the pol ice by cal l ing W ilson, Ngxaki and 

Mdokwana in an ef fort  to have th is witness declared as a 

host i le witness.    

 

I  have already referred to the evidence of  W ilson in the earl ier 20 

part  of  th is judgment about how he became involved in the 

invest igat ion of  th is case.  I  wi l l  now deal with the evidence of  

Wilson regarding the circumstances under which the witness 

made a statement and how he traced th is witness.  
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According to W ilson immediately af ter the commission  of  the 

of fence they received informat ion f rom the pol ice Crime 

Inte l l igence Unit about  strange people that  were in the area 

over the weekend pr ior to the murder of  the deceased.  They 

acted on th is informat ion,  which led them to accused 1 f rom 

whom Petros took a statement .  He was trying to f ind out  who 

the other two persons were that  were with accused 1 over that  

weekend. 

 

On 1 August 2018, he received a phone number f rom a specif ic 10 

person and they also learnt  that  th is person is a reservist  at  

Langa pol ice stat ion.   I t  was then that  they managed to t race 

Luzuko Makhala and he requested a colonel to have an 

interview with  h im.  The informat ion that  the witness   gave to 

the colonel was given to h im and he fo l lowed i t  up.   In the 

meant ime Petros obtained a s tatement f rom accused 1 and he 

observed that  the informat ion that  Luzuko had given  to the 

colonel was the same informat ion that  accused 1 had given to 

Petros.   This informat ion was that  Luzuko had picked up an 

unknown man in the Eastern Cape when he came t o Knysna 20 

over that weekend and they t ravel led in Renault  Stepway 

motor vehic le with registrat ion number CA933  291.   

 

He furthermore,  af ter Petros had taken the statement f rom 

accused 1,  a lso spoke to accused 1 who conf i rmed what he 
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had said in h is statement,  which is that  he did not  know the 

person that  came with h is brother Luzuko because his brother 

gave th is person a l i f t .   He also says he found i t  st range that 

Luzuko would give an unknown person a l i f t  and that  the 

person would stay with h im in Knysna for the whole t ime.  He 

then upon further invest igat ion had a look at  video footage 

captured by cameras that  were insta l led along the N2 freeway 

during that  t ime that  was connected to a centra l  system, 

s i tuated in an of f ice which is s i tuated in Cape Town.   

 10 

According to h im if  one would be looking for a specif ic vehic le  

with a speci f ic registrat ion number i t  would be fed into the 

system and the system would automat ical ly upl i f t  and ident ify 

the movement of  that specif ic vehic le on the f reeway at  

specif ic t imes and on specif ic dates.   According to h im, the 

cameras would take a photograph of  a l l  the cars that  would 

pass i t  and i t  would be able to show when and where and at 

what t ime that  vehic le moved along the N2 f reeway.  I t  wi l l  

take pictures of  the vehic le and f rom the informat ion they 

received,  th is vehic le in which th is witness was travel l ing f rom 20 

Heidelberg towards Riversdale on the N2 on 22 July 2018 at 

8.39 a.m in the morning,  in the direct ion of  Knysna and not 

f rom the Eastern Cape towards Knysna as indicated by th is 

witness and accused 1.   They were therefore able to establ ish 

that  they were t ravel l ing f rom Cape Town to Knysna on 22 July 
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2018.   

 

He furthermore establ ished that  when a vehic le enters Knysna 

there are closed circui t  te levis ion cameras that monitor 

vehic les that  enter Knysna and he establ ished that  th is vehic le 

entered Knysna at  11.32 a.m. on 22 July 2018.   

 

Af ter having obtained th is informat ion he went back to Cape 

Town on 13 August 2018 and contacted the same colonel who 

in i t ia l ly spoke to Luzuko to once again ta lk to h im and he 10 

agreed to speak to the colonel who came to see him at  14h00 

that  af ternoon at  Langa pol ice stat ion.   

 

Wilson informed this witness that  he is the invest igat ing of f icer 

in th is matter and asked him once again t o repeat what he had 

previously to ld the colonel about h is t r ip to Knysna.  He once 

again said that  he was travel l ing f rom the Eastern Cape 

towards Cape Town and on his way to Knysna he picked up a 

person in Port  El izabeth.   He furthermore to ld h im that  he  did 

not  know the name of  the person and that  he dropped th is 20 

person in Mew Way in Khayel i tsha in Cape Town.   

 

He furthermore speci f ical ly asked him what date i t  was and he 

said i t  was on 22 July 2108.   Wi lson said he furthermore 

asked him in what vehic le he t ravel led and he informed him 
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that he was dr iving a white Renault  Stepway that  was his 

wife’s vehic le.   He also gave him the registrat ion number of  

th is vehic le.   This vehic le was parked outside of  the pol ice 

stat ion and he went to the window and poin ted out the vehic le 

and the registrat ion number he gave  to h im. I t  was consistent 

with the registrat ion number that  was on the vehic le.    

 

Af ter that,  W ilson conf ronted him with the informat ion he had, 

which was that  he did not  come f rom the Eastern Cape b ut he 

was indeed dr iving f rom Cape Town towards the Southern 10 

Cape.  W ilson then asked him to expla in to h im what the 

correct  s i tuat ion was.  He then to ld the colonel that  he wanted 

to apologise to h im and he admit ted that  he was coming f rom 

Cape Town and not f rom the Eastern Cape.  W ilson then 

real ised that  th is witness is impl icat ing himself  and  he 

expla ined his r ights to h im . Luzuko then said that  he wanted to 

ta lk and he wants to te l l  everyth ing.    

 

He thereaf ter to ld h im about h is involvement,  that  of  ac cused 1 

and 3 in th is crime.  At  th is stage th is witness told h im 20 

everyth ing and he contacted Advocate Ri ley at  the of f ice of  the 

Director of  Publ ic Prosecut ions in Cape Town and requested 

her advice on what to do.   He was then to ld that  th is witness 

should be t reated as a Sect ion 204 witness and that  a 

statement should be taken f rom th is witness on the grounds 
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that  he would be a Sect ion 204 witness.   

 

At  that stage, he requested that a senior of f icer be ut i l ised to 

take the sect ion 204 statement f rom th is witness.   Ngxaki,  who 

was not at tached to their  uni t ,  was contacted.  He was 

at tached to the Kraaifontein Detect ive Unit  and cal led out to 

take down the statement.   W ilson says he asked th is witness if  

he knows what a Sect ion 204 statement is and he indicat ed 

that  he has been a reservist  for a long t ime and he knows what 

i t  is .    10 

 

This witness was taken to the Delf t  pol ice stat ion where he 

made the f i rst  statement to Ngxaki.   During th is t ime when the 

witness made the statement W ilson test i f ied that he and h is 

col leagues were outside of  the pol ice stat ion si t t ing in a car.  

He also conf iscated the cel l  phones of  th is witness.   Af ter th is 

witness made a statement they made at tempts to get  hold of  

accused 3 and they could not f ind him at  h is house.   

 

The fo l lowing day he received a cal l  f rom th is witness who to ld 20 

him that  he spoke to accused 3 and that  he would contact  h im 

i f  accused 3 arr ived.  Later at  about 12 o’c lock th is witness 

once again contacted him and to ld h im that  accused 3 is at  the 

Langa pol ice stat ion and he must meet h im there.   Upon his 

arr ival  at  Langa pol ice stat ion he found accused 3 there and 
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he arrested accused 3.   He also conf iscated the cel l  phone of  

accused 3 and accused 3 was taken to Knysna where he was 

detained.   

 

When he arr ived at  Knysna accused 2 was already arrested.  

He was also later handed the statement th is witness made to 

Mdokwana and the cel l  phone which th is witness gave to h im.   

 

When the accused appeared in court  for the f i rst  t ime Wilson 

said he suggested to the prosecu tor that  no photographs 10 

should be taken from the accused in court ,  that  the accused 

should be kept in the cel ls and only be brought up af ter the 

magistrate had entered the courtroom.   

 

He further test i f ied that  steps were taken that  no wi tnesses 

would be present in the courtroom and the doors were closed. 

The witnesses Dumisane Malosi  and his mother Nomonde 

Malosi  were not at  court  on that  date.   The magistrate a lso 

made an order that  no photographs be taken of  the accused 

and no photographs of  the accused  were to be distr ibuted on 20 

socia l  media.   

 

On 22 August 2018 he arranged for a photo ident if icat ion 

parade to be held in respect of  accused 3 because the son and 

the wife of  the deceased , ment ioned in the previous 



 26 JUDGMENT 
 
 
paragraph,  indicated that  someone was at  their  house to look 

for the deceased.  

 

In view of  th is, he deemed i t  important  because reference was 

also made in the f irst  statement by Luzuko that  accused 3 was 

at  the house of  the deceased.   He further test i f ied that  they 

decided to hold the photo ident i ty parade in terms of  the new 

photo ident if icat ion system of  the South Af r ican Pol ice 

Services.   He says that  he found i t  d i f f icul t  to hold a normal 

ident i ty parade because in h is experience accused persons 10 

would usual ly want to choose with who they want to stand on 

an ident i ty parade and i t  was not easy to f ind people  who 

would volunteer to stand with an accused person at  an ident i ty 

parade. 

 

He further test i f ied that  on 20 August 2018 whi le he was 

attending one of  h is cases in the Bel lvi l le  magistrate ’ s court  he 

was approached by Advocate Ngumane who to ld h im that  he is 

represent ing accused 3 in the case involv ing the murder of  the  

counci l lor of  Knysna.  W ilson said he then immediately 20 

informed him that they are going to hold a photo ident i ty 

parade with two of  the witnesses and th is gent lem an informed 

him that  there is no need for h im to dr ive f rom Cape Town to 

Knysna to at tend th is ident i ty parade . And he should proceed 

with the hold ing of  the ident i ty parade.    
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He furthermore to ld h im that  the ident i t y parade would be held 

on 22 August 2018 because the accused would be appearing in 

court  on 23 August 2018.  He also informed Quinn about the 

fact  that  accused 3’s legal representat ive would not  be 

attending the ident i ty parade.  Al l  the phones of  the accu sed 

were conf iscated and al l  the informat ion with regard to 

messages were deleted and the phones were taken to the so -

cal led war room of  the pol ice as wel l  as the DPCI,  (“ the 

Hawks ” ) ,  but  they were unable to retr ieve any informat ion f rom 

i t .   He was in constant contact  with Luzuko and he was also 10 

present in consultat ions with h im but th is witness never 

informed him that the statements he made were not correct  

pr ior to test i fying in court .   

 

 He furthermore found  that  the informat ion given to h im by a 

witness that the shoot ing incident took place at  the t ime when 

the Generat ions programme was on SABC TV, which was 

between 8 o’c lock and 8.30 on the evening of  23 July 2018.  

He furthermore test i f ied that Luzuko made the statement f reely 

and voluntar i ly and gave his cooperat ion to pol ice.    20 

 

 Ngxaki,  as ment ioned earl ier,  was the pol ice of f icer that  took 

down the f i rst  statement f rom Luzuko.  He test i f ied that  he has 

25 years’  experience of  which 22 years was as a detect ive.   He 

conf irmed that  on 13 August 2018,  he was approached by 
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Wilson to take a statement f rom the witness Luzuko and for 

th is purpose he went to the Delf t  pol ice stat ion.   There, he was 

taken to an of f ice and th is witness was brought to h im to make 

a Sect ion 204 statement.    

 

Ngxaki test i f ied that he informed th is person about h is 

const i tut ional r ights,  which was the r ight  to legal  

representat ion,  the r ight  to remain si lent  and the r ight  not  to 

incr iminate himself .   He f i rst  l is tened to what the person had to 

say and Luzuko said to h im that he di d not make a statement 10 

before he had come to h im.  He was by his sound and sober 

senses and he made the statement to h im f reely and voluntary.    

 

He started taking down the statement at  21:40 on the evening 

of  13 August and f in ished with the statement at  0 0:50, on the 

morning of  14 August 2018.  They communicated wi th each 

other in is iXhosa.  Af ter he made the statement,  Luzuko said to 

h im that  he was sat isf ied that  the statement was recorded 

correct ly and he was further sat isf ied that  the statement sets 

out  an accurate account of  the events that  he had described.  20 

He furthermore to ld h im that  he has no complaints with regards 

to the nature and the manner in which the statement was 

recorded.   
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He furthermore test i f ied that  Luzuko expla ined to h im what 

happened and he wrote down exact ly what he said to h im.  

According to Ngxaki,  Luzuko displayed an element of  remorse 

for being part  of  the cr ime that  was committed.   He further 

test i f ied in cross-examinat ion that  when he was cal led to take 

a statement f rom th is witness he was not warned in advance 

what might happen.  He cannot say why W ilson did not  want to 

take down the statement h imself .    He furthermore expla ined 

the provis ions of  sect ion 204 of  the CPA in is iXhosa and 

Luzuko understood what he expla ined to h im.   10 

 

Af ter he was f in ished, he handed the statement over to W ilson 

and he cannot say what happened to i t .   Colonel Ngxaki says 

he does not know anything about the al legat ions made by 

Luzuko, which is that  he was to ld by the pol ice what they 

wanted him to say and he simply repeated that  and that  the 

witness was threatened to say what i s contained in the 

statement.  Ngxaki test i f ied that the informat ion that  the 

witness gave him came direct ly f rom him and he does not know 

anything about  the al legat ion that  knobkerr ies was present 20 

when th is witness made the statement.    

 

Mdokwana test i f ied that  he is a pol ice of f icer at tached to the 

Provincia l  Detect ive Unit  and has 14 years of  service.   On 14 

August 2018 he went to Knysna with the witness Luzuko.  He 
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went wi th them to Knysna to vis i t  h is family and he was going 

to stay with them in George.  He did not  come with them to 

Knysna for an of f ic ia l  purpose and the understanding was that  

he would f ind his own way back to Cape Town.   

 

On their  way to George he change d his mind and he asked 

whether he could get  a l i f t  back home with them.  According to 

Mdokwana, Luzuko travel led with h im back to Cape Town on 

16 July 2018.  While they were t ravel l ing f rom Langa to 

Knysna they were involved in a conversat ion and Luzuko 10 

expla ined to h im what happened and how i t  happened, in 

reference to the cr ime that  was commit ted.   When they 

t ravel led back on 16 August he to ld h im that  he forgot to te l l  

Ngxaki  when he made his in i t ia l  statement that  he received a 

cal l  f rom Vel i le Waxa at  about 13h00 on 18 July 2018 who to ld 

h im that  he is going to send him R1 000 so that  he can use i t  

as petro l  money to dr ive to Knysna with accused 3.    

 

He furthermore to ld h im that on Fr iday 20 July 2018 he went to 

Shopri te at  Langa tra in stat ion to draw  R1 000 and he lost  the 20 

sl ip but  he already approached Shopri te for a dupl icate.   He 

also said that  Luzuko to ld h im that  he received a cal l  f rom 

accused 2 who wanted to know whether he had received the 

money. Luzuko further  to ld h im that  the phone that  he was 

using he lef t  at  h is home in Langa .He then asked Luzuko i f  i t  is 
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possib le that  he could give the phone to h im and in reply 

Luzuko said he could give i t  to h im the next  day.   He also 

asked him to give him his contact  number.   

 

The next  morning between 8 and 9 a.m, they met each other at  

The Plaza Mal l  in  Nyanga.  At  that  stage there was a robbery 

taking place in the mal l  and the witness was  not a l lowed by the 

Tact ical  Response Unit  of  the pol ice to enter the bui lding but 

with h is intervent ion,   Mdokwana  says he managed to get  the 

witness into the bui ld ing where af ter  they went to s i t  in  h is  10 

vehic le.    

 

 Mdokwana then asked whether he is wi l l ing to give a 

statement about what he to ld h im and he agreed.  In the 

vehic le he gave him his Nokia cel l  phone.  He  took a statement 

f rom the witness and he conf i rmed the correctness thereof.  

The state handed the document up as Exhibi t  G3 during the 

t r ia l .    Mdokwana further test i f ied that  he had never seen the 

f i rst  statement th is witness made to Ngxaki.    

 20 

He furthermore understood what th is witness said to h im 

during the t r ip to and f rom Knysna and  that had he already 

expla ined who the persons were that  were involved.  He 

understood that  the money that  he was referr ing to in the 

statement was the money that  accused 2 had paid h im for 
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petro l  to take the hi t  man to Knysna.  Af ter that  they had 

contact  with each other on several  occasions and th is witness 

became a f r iend of h is.   

 

He further test i f ied that  Luzuko as recent ly as three weeks 

before the date of  h im giving evidence in court  cal led him.  He 

never complained to h im about the statement he made and 

they never ta lked about the case, before him giving evidence.  

He also handed in the cel l  phone that  Luzuko gave to h im as 

evidence and he made a statement to that  ef fect  on 19 July 10 

2018.   

 

 Petros test i f ied that  he is stat ioned at  the Knysna pol ice 

stat ion and at tached to the Detect ive Unit .   He has 15 years of  

experience.  He test i f ied that  on 2 August 2018, he took a 

statement f rom accused 1,  who was not a suspect at  that 

stage, and they communicated in is iXhosa.  Af ter he wrote 

down the statement he read i t  back to accused 1 and 

requested him to s ign  i t .   The statement was handed in as 

Exhibi t  A2 during these proceedings . In the statement accused 20 

1 stated that  on 22 July 2018, h is brother Luzuko arr ived in 

Concordia .  He went outside to h is brother’s vehic le,  which was 

a Renault  Stepway with registrat ion number CA  933 291.   
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He saw his brother s i t t ing in the dr iver ’s seat with another 

Afr ican male si t t ing in the f ront  passenger seat.   Luzuko to ld 

h im that  he was coming f rom the Eastern Cape, f rom their 

parents’ house, and that  he wants the key of  h is house 

because he is going to s leep over.   Af ter he gave the keys he 

asked him who th is other person was that  was with  h im and he 

said i t  was a person that  he picked up at  the hik ing spot in 

Port  El izabeth and that  the person is going to Cape Town but 

he is wi l l ing to s leep over because he is not  in a hurry.    

 10 

Petros further test i f ied that  af ter accused 1 gave the statem ent 

they proceeded to look for other witnesses and in the 

meant ime, W ilson was looking for Luzuko in Cape Town who 

they eventual ly managed to get  hold of .  

 

On the morning of  14 August 2018 at  about 7 a.m. he was 

contacted by the other members of the invest igat ing team in 

Cape Town and was to ld that  they managed to speak to 

Luzuko, who impl icated accused 1 and accused 2 in the ki l l ing 

of  the deceased and the gent leman that  was with Luzuko over 20 

that  weekend.  He was then requested to monitor the 

movements of  accused 1 and 2 whi lst  the team f rom Cape 

Town were on their  way to Knysna that  evening.   He then 

received informat ion that  there was a t ruck at  the house of  

accused 1 and he was busy loading his furni ture onto the 
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t ruck.    

 

Petros test i f ied that  he rushed  to the house of  accused 1 and 

when he was about 50 metres away f rom his house he 

observed the t ruck moving away f rom his house.  He then 

managed to stop the t ruck, he went to the t ruck and he found 

accused 1 in the truck.   He spoke to accused 1 and he wan ted 

to know where he was going to and he said he was taking his  

furni ture to the township.   He then informed him that  according 

to their  informat ion he is a suspect in the ki l l ing of  the 10 

deceased and he must come with h im to the pol ice stat ion so 

that they could ta lk.   He then had an interview with h im before 

the other detect ives f rom Cape Town arr ived.  

 

At  that  stage he did not  arrest  h im and he was going to have a 

discussion with h im.  He also at  that stage informed him of  h is 

r ights and to ld h im that  i f  he found further information that 

impl icates him, he is going to arrest  h im.  He thereaf ter 

informed him about h is const i tut ional r ights.    

 20 

His col leagues arr ived f rom Cape Town with the witness 

Luzuko and accused 3.  He furthermore not iced that  when 

accused 3 was arrested he was not l imping and was walking 

l ike a normal person.  He could not  not ice anything about h is 

arms because he was handcuffed behind his back.   He knew 
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accused 1 before that  day by sight  and they stayed in the 

same area.  He denies that  accused 1 was not sober at  the 

t ime when he made a statement to h im.  He furthermore said 

accused 1 did not appear to h im to be confused when he made 

the statement when i t  was put to h im that  accused 1 was 

confused about the t ime  and date  h is brother arr ived in 

Knysna. 

 

He furthermore denied during cross-examinat ion by accused 

3’s at torney that  when accused  3 was brought to court  that  10 

people took photos of  h im and he further denies that  the 

magistrate d id not te l l  the people not  to take photos in court .   

He further test i f ied that  according to h is informat ion accused 3 

and Luzuko were in the Concordia area but they were in the 

company of  a person who was known in the area, which was 

accused 1.   

 

He further test i f ied that  when he received the informat ion that 

accused was moving out of  the area i t  was af ter he was 

informed that  accused 1 was impl icated by his brother and he 20 

found i t  very susp ic ious.   He said that  he conf ronted him with 

th is fact  and accused 1 to ld h im that  he was cal led by his  

brother who informed him that  the pol ice were on their  way to 

arrest  h im because his brother had to ld them everyth ing.    
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He further test i f ied in cross -examinat ion that  accused 1 never 

to ld h im that  the reason he moved out of  the area was because 

the community regarded him as a suspect in the death of  the 

deceased.  He furthermore has no knowledge that  accused 1 

to ld the head of  detect ives that  he is going to move out of  the 

area because he would have informed him about that  fact .    

 

The witness was further adamant that  in h is consultat ion with  

accused 1 he was to ld by accused 1 that  h is brother cal led him 

to te l l  h im that  the pol ice were on their  way to arrest  h im and 10 

his brother had to ld them everyth ing.    

 

Quinn test i f ied that  he was part  of  the in i t ia l  invest igat ing team 

and on the evening of  23 July he went to the Knysna Hospita l  

where the deceased was pointed out to h im.  He observed that 

the deceased had a gunshot wound on his chest and on his 

head and he was ident if ied as Victor Molosi .   He thereaf ter 

went to the murder scene and conducted some further 

invest igat ion there.   He also attended a post  mortem 

examinat ion conducted by Dr Hu rst  who found a spent 20 

cartr idge in the body of  the deceased, which he sent to the 

South Af r ican Police  Services Forensic Laboratory.   At  that 

stage he started with the further invest igat ion in th is case.  
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On 14 August he was informed that  accused 2 had been 

impl icated in th is matter,  which caused him to arrest  accused 

2.   He also conf iscated his cel l  phones.  Later that  evening 

Wilson arr ived f rom Cape Town with accused 3 and he was 

requested to take a warning statement f rom accused 3.   He 

wanted to know f rom accused 3 i f  they needed an interpreter 

and he said he understands Engl ish.  He expla ined his 

const i tut ional r ights to h im and he  wanted to know whether he 

wanted to say anything about the murder of  the deceased.   

 10 

He furthermore informed him that he wants to ask him some 

quest ions, to which he agreed.  He asked him where was on 23 

July 2018 and he said that  he went to Knysna but h e cannot 

remember the date.   He furthermore gave an explanat ion as to 

what they were doing in Knysna, which he had wri t ten down in 

h is warning statement marked Exhibi t  C2.   

 

He never had any consultat ion with Luzuko.  He furthermore 

test i f ied that  the t ime when he was si t t ing in the conference 

room when accused 3 came walking into the room he walked 20 

normal ly.   He was also requested by W ilson to make 

arrangements for a photo ident i ty parade to be held in respect 

of  accused 3.    
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He was further informed by Wilson that  accused 3’s legal 

representat ive is in Cape Town and he to ld h im that  they can 

proceed without h im.  He then made arrangements for a photo 

ident i ty parade to be held.    

 

Dumisane Malosi ,  the son of  the deceased, test i f ied that  on 

Sunday 22 July  2018 he was at  home and i t  was around seven 

o’clock the evening when someone knocked at the f ront  door.  

At that  stage they were careful  to open the f ront  door because 

his father had warned them that  before he opens the door he 10 

must f i rst  see who i t  is .   The f ront  door had a window that  was 

f i t ted in the middle of  i t ,  of  which the opening was 60 

cent imetre by 20 cent imetre in d iameter.   He peeped through 

th is window and he saw a ta l l  person and he spoke to h im 

through the window.  This person was looking f or h is father 

because he was sent to look for a proof  of  address in order to 

apply for  a job.   He to ld th is person that  h is father was not at 

home but in George at  a meet ing and when he to ld h im th is 

th is person was re luctant to leave.    

 20 

This person walked back slowly and even looked back as if  he 

thought he was lying.   He careful ly looked at h im unt i l  he 

walked onto the gravel road in f ront  of  the house.  He then 

quickly went upstairs where he opened the sl id ing door that 

entered onto a balcony and he ob served th is person walking 
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down the road.  He was walking in the direct ion of  the church 

towards Concordia Road.  At  the church he met a b lack person 

that  he described as a short  and fat person, who came f rom a 

dark spot.   He ta lked to th is person.  

 

The person that  came to knock at the door was wearing a 

cream jersey,  navy sk inny jeans,  a b lack beanie and a pair  of  

b lack shoes.  They spoke for about f ive minutes.   The reason 

why he went up to the balcony was to check in which direct ion 

th is person was walking because he said he l ives in Ndloveni .   10 

He wanted to check i f  th is person went into that  d irect ion.    

The person indeed walked into the direct ion of  the Pop Inn 

Tavern which is s i tuated further down in Concordia Road  and 

which is near to the place they referred to as the Show House. 

He furthermore observed that  these two persons stood at  the 

Show House and he thought they were wait ing for a taxi  but 

when a taxi  came they remained standing there and did not  get 

in.   He furthermore expla ined that  the Show H ouse is about 25 

metres away f rom the church before one goes up to a h i l l .   He 

then wondered whether they were wait ing for a car and he 20 

thought they were going towards Ndloveni,  but  they walked 

into the direct ion of  the Pop Inn Tavern.  

 

At  the t ime when th is person was at  their  house, h is mother 

was busy in the ki tchen. Later in a d iscussion with h is mother 
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they remarked that  th is person’s voice sounded l ike that  of  a 

female and they laughed about i t .    

 

He further test i f ied that  on 23 July 2018 at  about 18 h50 in the 

evening someone once again knocked at  the f ront  door and his 

mother went to the door.   His mother then to ld the person that  

he should open the door h imself  and he recognised the voice 

of  the person as that  of  the same person that  was there the 

previous night .   He could hear what they were ta lk ing about 

and he could he hear h is mother saying that  he is not  here,  10 

referr ing to h is father.   The person then lef t .   

 

At  about 20h45, i t  could have been earl ier,  he heard the f i r ing 

of  gunshots.  He heard one shot then i t  was quiet ,  then he 

heard a second shot and thereaf ter he heard someone 

screaming “Yoh Yoh”.   He could hear i t  was a man that  was 

screaming and i t  was very near to their  house.  I t  was quiet  for 

a few seconds then he heard a th ird shot goin g of f .   He 

decided to go upstairs but  th is t ime he did not go to the sl id ing 

door but  went to the window and peeped through the window.   20 

 

He observed that  someone was running towards the main road 

and then went to the other s ide of  the house , st i l l  on the  top 

f loor which faces Concordia Road and then he saw that  th is 

person was st i l l  running.   Thereaf ter, he went back to the f ront 
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sect ion of  the house whi le h is mother made some cal ls to h is 

father’s phone but there was no answer.   She also cal led a 

person by the name of  Tsengwa, to f ind out  where his father 

was and they said they dropped him of f  at  the church.    

 

At  that  stage, she did not know what h is father was wearing 

but h is brother recognised his father’s c lothes.  He then went 

downstairs and outside he saw that  h is father was lying there 

in the road.  He was st i l l  breathing at  t hat  stage and he was 

taken to hospita l .   He further test i f ied that  the person that he 10 

saw running down the road was a ta l l  person.   

 

On Sunday 22 July 2018 when he spoke to th i s person that 

came knocking at  their  door they were standing a metre away 

f rom each other and they were facing each other.   The l ight  of  

the lounge where he was standing was on and the l ight  on the 

stoep where th is other person was standing was also o n. He 

spoke to th is person between 30 seconds to one minute.   I t  

la ter emerged during argument by the prosecutor that  th is 

witness made a statement on 26 July 2018 about four days 20 

af ter the incident about the person that  was at  their  house on 

22 July 2018.   

 

On 22 August  2018 he went to the pol ice stat ion to at tend a 

photo ident i ty parade.  His mother was also there.   She f i rst  
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went into a room.  Later he was also taken into the same room 

where he saw a female pol ice of f ice , h is mother was not there 

and the two of  them were alone in the room .  He sat next  to 

the female pol ice of f icer in f ront  of  a comput er.   On the screen 

of  the computer there were photographs of  about 12 persons 

and he pointed out the photograph of  the person who came 

knocking on their  door on the evening of  22 July 2018.   

 

During his evidence, he was referred to Exhibi t  N2 and 

conf i rmed that  i t  was the photo of  the person that  he ident if ied 10 

and i t  was marked X.  Furthermore in court  he ident if ied th is 

person that  he pointed out dur ing the  photo ident if icat ion as 

accused 3 before court .   He furthermore test i f ied that he was 

unable to ident ify the person that  he saw running away  af ter 

the shots were f i red.    

 

He said previously there was a threat against  h is father and 

because of  that  he was very  vigi lant .   He furthermore said that 

a l though the person that  was there on the evening of  22 July 

2018 had the same bui l t  as the person that  he saw running 20 

away af ter he heard the shots he cannot say whether i t  was 

the same person.   

 

He furthermore,  when i t  was pointed out that  he said in h is 

statement that  the person that  ran away does not f i t  in  with the 
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structure or bui l t  of  the ta l l  guy  he said i t  is  a mistake.  He was 

furthermore adamant when i t  was put to h im that  accused 3 wi l l  

deny that  he spoke to  h im on 22 July 2018 and that  he never 

vis i ted their  home, that i t  was accused 3 that  he saw because 

he recognised him by his height  as being skinny and his voice.    

He furthermore test i f ied that  he did not  attend court at  any 

t ime before he came to test i f y and furthermore did not see any 

photographs of f  accused 3 on socia l  media.    

 

Nomonde Malosi  test i f ied that  she is the wife of  the deceased, 10 

who was also known as “Freeze”.   She test i f ied that on the 

evening of  22 July 2018, her husband at tended a school  

governing body meet ing that  started at  17h30.  He lef t  for the 

meet ing at  that t ime.  Later that  evening at  about 19h15, she 

heard someone knocking at  their  f ront  door and she heard her 

other son saying that  the person must come in and she could 

hear that  th is person was enquir ing about her husband.   

 

At  that  t ime she was in the ki tchen and she moved to the 

lounge area where she saw th is person.  He greeted her and 20 

asked her how she was and she repl ied that she is wel l  and 

she also asked him how he was.  He then said that  he wanted 

to see the counci l lor because he would l ike to have a proof  of  

address for a job appl icat ion somewhere in Knysna.  She then 

to ld h im that  the counci l lor is not  there and that  he is at  a 
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school governing body meet ing,  whereaf ter th is person lef t .    

 

She found i t  st range that  th is person was referr ing to her 

husband as the counci l lor because al l  the people refer to h im 

as “Ta Freeze ” .   She also found his voice very pecul iar 

because he sounded l ike that of  a female ,  and expla ined that 

he did not  have ”  a voice l ike a man would usual ly have ” .   This 

person was not a person that was f rom the area and i t  was 

someone she did not  know.  She further test i f ied that he was 

there for about a minute.    10 

 

The l ights were on in the house and she co uld c lear ly see who 

she was ta lk ing to.   Af ter the man lef t ,  la ter that  same night 

af ter the Generat ions programme on te levis ion had f in ished, 

she heard shots going of f  and she heard someone “crying ”  at  

that  stage.  This witness made a statement about th is  incident 

to the pol ice on 8 August 2018, which statement could only be 

commissioned at  a later date because of  her not  being able to 

do so as a result  of  the psychological  t rauma that  she had 

suf fered.    20 

 

On 22 August 2018 she was taken to the pol ice sta t ion in 

Knysna and asked to at tend a photo ident i ty parade.  She was 

taken into a room with a white lady who showed her a 

computer.  On the computer screen there was a set  of  
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photographs and she was requested to point  out the person 

that  she saw on 23 July 2018.  She recognised the person who 

she described as dark in complexion and who according to her 

had a pair  of  b ig ears and big mouth.   She also described him 

as a ta l l  and slender person.  

 

She further test i f ied that  s ince the death of  her husband her 

l i fe and the l ives of  her chi ldren have changed.  She l ives on 

constant medicat ion and she also stopped working because 

she could not  carry on.    10 

 

At  the pol ice stat ion,  when she was asked to ident i fy th is 

person she was alone, her son went into the room bef ore her  

and thereaf ter she went in  (contrary to what her son had 

test i f ied) .  She test i f ied that when he came out she 

immediately went in.   And af ter the person lef t  on that  evening,  

her son said to her that  he recognised that  person by his voice 

as the same person that  was there the previous evening.   

According to her,  because the l ight  on the stoep was switched 

on one would be able to see a person standing in f ront  of  the 20 

door.   She furthermore pointed out accused 3 as the person 

that  was at  their  house.  She also stated that  the area around 

the house is l i t  wi th municipal  f lood l ights and she furthermore 

test i f ied that  she did not  see anything funny in the manner that 

th is person was walking on that  part icular evening.    
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On the evening when she ta lked to th is person she was about 

four to f ive metres away f rom him and the chi ldren were also in 

the same room when she ta lked to th is gent leman.  At  that 

stage her at tent ion was focused on him because she was 

ta lk ing to h im.  She persisted when i t  was put to her  that 

accused 3 wi l l  deny that  he was there on that  part icular 

evening that  i t  was him . She furthermore in cross-examinat ion 

test i f ied that  no one to ld her to point  to a specif ic photo.    

 

The evidence of  Captain Bosman (Jacques Bosman) and that 10 

of  Captain  Jacoba Bosman wi l l  not  be dealt  wi th in great detai l  

except that  Captain Jacoba Bosman, i t  seems who is the wife 

of  Captain Jacques Bosman who compi led the photos for the 

ident if icat ion parade , said that  the photo ident if icat ion parade 

comprised of  n ine photographs of  certa in persons who had the 

same ident i ty t ra i ts.    

 

The evidence of  Mr Zamabuntu Blaai  was just  to the ef fect ,  

apart  f rom the evidence of  the pol i t ical  act ivi t ies of  the ANC in 

the area was just  to conf i rm that  the deceased at tended the 20 

meet ing on that  part icular evening,  which started at  18h30 and 

ended at  20h20 on that part icular evening.  And he test i f ied and 

also later pointed out the place where he dropped of  the 

deceased af ter the meet ing,which was not far f rom the 

deceased’s house.  
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The evidence of  Nozuko Thelma Kamini ,  was about the fact 

that  Luzuko was at her p lace at  the t ime the shots went of f  and 

at  some stage he received a te lephone cal l ,  which he did not 

answer.  That Luzuko at  one stage did answer a te lephone cal l  

and that  he at  a later stage spoke to a person and he asked 

th is person “are you done, my boss ” .    

 

The evidence of  Monica Neku and Xol i le Mpela was to the 

about the presence and  the movements of  the accused, 

especia l ly accused 1 and accused 3,  on the evening of  22 July 10 

2018 and 23 July 2018 , whi le they were at  Pop Inn Tavern.    

 

The other important  witness was Bulelane Sekota.   She 

test i f ied that  she was the secretary of  the Happy Val ley Street  

Commit tee during July 2018.  She knows accused 1 and she 

knows where the house  was where he stayed.  She was 

responsib le for del iver ing services to that area which fa l ls 

under Ndloveni.   According to her, the people bel ieved that the 

deceased was responsib le and the ward counci l lor for that 

specif ic area.  Accused 2 never had any me et ings in that  area 20 

and she was the secretary of  the street  commit tee in that  area.   

 

She further test i f ied that  on 22 July 2018, which was on a 

Sunday, that  she cal led accused 1’s brother whose name is 
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Nfuyo.  She wanted his detai ls and he gave i t  to her  over the 

phone.  He further to ld her that  there is another brother of  

theirs who is the owner of  the house that was occupied by 

accused 1 and he would te l l  h is brother to contact  her.   

 

On Monday at  about 12 p.m. a gent leman who ident if ied 

himself  as Jomo (Luzuko) who said he was accused 1’s brother 

contacted her.   She wrote down his detai ls in their  books and 

she asked for a copy of  h is ident i ty document which he said he 

did not  have.  He lef t  h is contact  number with her and said that 10 

she should contact  h im if  there is anything that  she wanted to 

know.  He further said that  h is brother should not  be contacted 

because i t  is  h is house, he also never d iscussed anything with 

her about needing a proof of  address.   

 

She furthermore test i f ied that  the reason why  she cal led the 

other brother of  accused 1 and Luzuko on the Sunday was 

because she was the secretary of  the street  commit tee and 

they had enormous problems with someone who would occupy 

a house who is not  the owner and they wanted to register the 20 

name of  the owner in their  books as street  committee.   They 

wanted people to inform them i f  someone else would occupy 

the property and they wanted the owner to come with the 

person to ver i fy that  such a person wi l l  be occupying the 

property.  At  that t ime municipal i ty’s  l is t  about who was 
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occupying a speci f ic structure was not updated and complete.  

According to her,  i f  accused 1 wanted to d iscuss the problem 

of  th is house, he could have come to her or any other member 

of  the street  commit tee.    

 

She further test i f ied in cross-examinat ion that  she made 

queries because someone else was occupying the house of  the 

witness Luzuko and the reasons why she did that on the 

Sunday was because she had dif f icul ty get t ing hold of  people 

because they would be working during the week.  She further 10 

test i f ied that  accused 1 and she were pract ical ly neighbours,  

they used to use the same to i let  and she stayed not very far 

f rom where he was staying in the house of  Luzuko.  

  

He also never came to te l l  her or any of  their  members that 

there was a problem and he knew that  she was a member of  

the street  commit tee.   According to her i f  there was a problem 

people would come to them or they would have gone to the 

ward counci l lor of  Ward 8 .  During that  t ime she never heard of  

anyone going to the ward counci l lor of  Ward 4 i f  they had any 20 

problems because most of  the people were st i l l  under the 

impression that  area fe l l  in  the boundaries of  Ward 8.   Luzuko 

never to ld her that  he was referred to her by accused 2 to 

come and see her.  
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The court  wi l l  now deal with the evidence given by the 

respect ive accused and the further witness accused 3 cal led to 

test i fy in h is defence.   

 

I  wi l l  start  wi th the evidence of  accused 1.   He test i f ied and 

said that he does not know anything about the murder of  the 

deceased and he only heard about i t  af terwards.   He heard 

about i t  f rom a colleague he used to work with.   He says that  i t  

was on Tuesday 24 July 2018 at  07h30 whi le he was wait ing 

for h is brother Luzuko to drop of f  h is keys at  h is work when he 10 

was to ld about the death of  the deceased.  He furthermore 

knows that h is brother made a statement to the police and 

before he came to test i fy in court  he to ld h im about i t .   His  

brother to ld h im that when he made a statement he was 

assaulted and he was led into saying  those th ings as 

contained in the statement.  

 

He said that  accused 2 became known to h im when he started 

to work for h im for the Knysna Municipal i ty in 2003.  His other 

brother in i t ia l ly worked for the Municipal i ty and later a lso 20 

arranged for h im to be emp loyed at  the Municipal i ty.    

 

He was in i t ia l ly requested to assist  with the demol ishing of  

shacks that  were unlawful ly erected.   He then proceeded to 

work on a casual basis with accused 2 during 2005 to 2006.  A 
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vacancy arose in July 2005 and he was perman ent ly 

appointed.    

 

He further test i f ied that he knows accused 3 and he knows that  

he is f rom Cape Town.  He met h im when he went to Cape 

Town at some stage to vis i t  h is brother.   On the weekend of  

the deceased’s murder Luzuko came f rom Cape Town to sort 

out h is af fa irs of  his house because he phoned him to te l l  h im 

that  they were about to insta l l  e lectr ic i ty in the houses.  At  the 

t ime when he cal led him he wanted to know who the counci l lor 10 

of  the area was and he to ld h im that  i t  was accused 2 and that 

he is the counci l lor for Ward 4.   

 

Luzuko informed him that  when he arr ived in Knysna he went 

to accused 2 and accused 2 informed him that  he must go to 

the street  commit tee member for that  area who was Bulelane 

Sekota.   He then lef t  them at the tavern and went to speak to 

th is person.  He thereaf ter came back to h im and he th inks that 

he informed him that  th is lady was there and lef t  a message.  

He furthermore test i f ied that  he does not have any knowledge 20 

whether h is brother had anything to do with the decea sed.  

Accused 3 was with h im that weekend because he 

accompanied Luzuko to sort  out  h is house af fa irs.    
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Regarding the statement he made to Petros,  accused 1 

test i f ied that  before he made the statement to Petros they f i rst 

had a conversat ion about Luzuko ’s movements the previous 

week and he to ld h im that  there was a gent leman that  came 

with h is brother f rom Eastern Cape and that  he also to ld h im 

that  he came to Knysna with accused 3.   He th inks Petros did 

not  include th is in the statement and that  he said  th is during 

the conversat ion.   

 

He further denies that he ever went to show accused 3 where 10 

the deceased stays.   He also never went to col lect  any money 

af ter the death of the deceased, which they divided between 

themselves.   I  wi l l  at  a later stage duri ng the evaluat ion of  the 

evidence, further deal with the evidence accused 1 gave 

during cross-examinat ion.    

 

Accused 2 test i f ied and denied al l  the charges against  h im.  

He said that  he did not k i l l  and was not involved in the ki l l ing 

of  the deceased.  He  denied the further charges leveled 

against  h im.  He further test i f ied that  he knew the deceased 20 

for a very long t ime, which was s ince the t ime he was a 

teacher at  Percy Mdala High School dur ing the period 1993 to 

1997.  At  that  stage the deceased was a st udent as wel l  as a 

good soccer p layer.   He ret i red as a teacher in 1997 and took 

up a post  as administrat ive of f icer with the Knysna 
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Municipal i ty.   In 2000 he became a housing of f ic ia l  a lso with  

the Municipal i ty unt i l  he entered pol i t ics in 2011 on a fu l l  t ime 

basis.   He became a proport ional representat ive counci l lor for 

the ANC.  I t  was during th is t ime when he met the deceased 

again.   He was the counci l lor for Ward 4.   The deceased at 

that stage l ived in Ward 7 and he subsequent ly moved to 

Concordia where he stayed unt i l  h is death in Ward 8.    

 

From 1996 unt i l  2016 Ward 4 was contro l led by the ANC unt i l  

he won the elect ions in 2016 as an independent counci l lor.   10 

The deceased entered pol i t ics just  before 2011 but they were 

not in the same branch.  Accordin g to accused 2 he served as 

a counci l lor for the ANC unt i l  two months before the 2016 

municipal  e lect ions when he resigned and he stood as an 

independent counci l lor in the 2016 municipal  e lect ions.    

 

The deceased was part  of  one fact ion of  the ANC and he was 

part  of  another fact ion of  the ANC. Prior to the 2016 municipal 

e lect ions the deceased did not  serve as an ANC counci l lor.   

Due to h im standing as an independent counci l lor he was 20 

automat ical ly suspended f rom the ANC in terms of  the ANC 

rules and const i tut ion.   At  that  stage the deceased served on 

the Regional Execut ive Commit tee of  the ANC.  Accused 2 

says as a result  of  th is h is posi t ion as a counci l lor 

represent ing the ANC was terminated and he stood in the 
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e lect ion as an independent counci l lor.    

 

Af ter the 2016 elect ions the deceased became an ANC ward 

counci l lor for Ward 8 and he was an independent counci l lor for 

Ward 4.   He further test i f ied that he as an independent 

counci l lor could not  advance any further pol i t ical ly whereas the 

deceased could go further.   

 

6The deceased therefore af ter the 2016 municipal  e lect ions 

was not an obstacle in h is way pol i t ical ly.   He did not  harbour 10 

any resentment to anyone, especia l ly to the deceased, and 

furthermore he did not  hold i t  against  anyone that  he was 

expel led f rom the ANC, even though he and the deceased were 

f rom dif ferent  fact ions with in the ANC.  There were some 

people in h is fact ion that  had disagreements with h im.   

 

Regarding the interview he had with the blogger Mike 

Hampton, he expla ined that  what  he was trying to  say to 

Hampton was that  he had been removed and he gave the 

reasons why he th inks he had been removed.  This was 20 

because f i rst ly,  he would have been an ANC mayoral  candidate 

and secondly because of  a bui ld ing project  that  was due to 

start  in the northern areas of  Ward 4 where the counci l lor of  

the area automat ical ly would be part  of  the project  steering 

commit tee.   He says that  i t  was for those reasons that people 
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removed him f rom the ANC l ist  of  nominat ions for ward 

counci l lor.   He furthe rmore test i f ied that  even though he was 

properly nominated and elected by the people to stand as ward 

counci l lor the ANC did not want h im to stand as ward 

counci l lor for Ward 4.    

 

According to h im, people in the Regional Execut ive wanted to 

further their  own personal business interests and i t  was in 

their  interests that  he not be selected.   He furthermore said 

that i t  was not he , dur ing the interview with Hampton,  who f i rst 10 

ment ioned the name of  the deceased and that  the deceased 

wanted him out of  the ANC but Hampton himself  and he just 

added that  of  course the deceased had a hand in i t  as the 

Deputy Regional Secretary to have him removed.   

 

He furthermore test i f ied that  the person that  was selected by 

the ANC to stand as ward counci l lor for Ward 4 was the  

deceased’s mother - in- law.  He further stated that  the deceased 

would have had a very real ist ic chance to become the mayor 

with the support  of  the other part ies of  the Knysna area.   20 

 

Af ter the elect ions he was approached by many part ies to form 

an al l iance with them in the municipal  counci l .   He eventual ly 

had discussions wi th the DA and they of fered him a posi t ion of  

Deputy Mayor,  which he turned down, and he suggested to 
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them that  he come chairperson of  the Housing Committee 

because he had experience in housing.   He also af ter the 

elect ions became the mayoral  commit tee (“MAYCO”) member 

for housing.    

 

At  one stage, because of  a complaint  lodged against one of  

the members of  the Housing Committee that  was connected to 

the DA, he was removed f rom the post  a nd af ter some t ime 

during 2017 he was re instated as a MAYCO member.  

Thereafter he was removed because of  a vote of  no conf idence 10 

in the then mayor which succeeded and which resulted in the 

dissolut ion of  the MAYCO.  The deceased was not one of  the 

persons that  was behind the vote of  no conf idence but a 

member of  the ANC which was supported by other minori ty 

part ies.    

 

The discip l inary proceedings which were inst i tuted against  h im 

which led to h is d ismissal as ward counci l lor was inst igated by 

two other ANC counci l lors regarding two complaints that  was 

lodged against h im.   20 

 

The discip l inary procedure recommended his removal f rom 

counci l ,  which eventual ly happened pending a decis ion by the 

MEC for Local Government.  None of  these charges which led 

to h is u l t imate removal was inst igated by the deceased.   
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He further test i f ied that  he and accused 1 had a long 

re lat ionship with each other.  During the period 1998 to 2001, 

he approached accused 1 to assist  h im with work whi le he was 

working for the Department of  Housing of  the Counci l .   The 

work accused 1 used to do was to assist  h im in the removal of  

i l legal  shacks.   Accused 1’s younger brother used to work with 

him but he could not  do the work any further and accused 1 

was recommended by his brother to assist  h im.   

 

Af ter he became ward counci l lor,  h is re lat ionship with accused 10 

1 cont inued and he t rusted him very much.  He furthermore 

knows that  accused 1 is a heavy dr inker.    

 

Regarding his re lat ionship with accused 1’s brother Luzuko he 

test i f ied that  he knew him when he was involved in soccer.   He 

also found that  a l though Luzuko himself  d id not  want to come 

and play for h is team there was a younger member of  h is 

family and he requested Luzuko to convince him to p lay for h is 

team.  Luzuko stayed in Knysna for a long t ime and he does 

not know when he lef t  Knysna.  He never kept contact  with h im 20 

af ter he lef t  Knysna.  Before he again made contact  with h im in 

the middle of  2018 he last saw him about ten years ago and 

during th is t ime he never spoke to h im.  On 18 July 2018 af ter 

many years had passed and af ter he had no contact  with 

Luzuko he received a cal l  f rom him about f ive days pr ior to the 
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death of  the deceased when he to ld h im that  he heard f rom 

accused 1 that  they are going to e lectr i fy shacks and he 

wanted some informat ion regarding th is.    

 

I t  was the shack which at  that  t ime belonged to Luzuko 

wherein accused 1 stayed and he called him to ask him for h is 

advice as ward counci l lor for the area to have his shack 

electr i f ied.   When he was about to advise him  about th is, 

Luzuko stopped him and said that he ran out of  a ir t ime and he 

would be coming to Knysna that  Friday and he would be in 10 

Knysna over the weekend.  He received th is cal l  on the 

Wednesday before that  weekend.  He said Luzuko said he 

would be speci f ical ly coming to Knysna for the purpose of  

making enquir ies about the electr i f icat ion of  h is shack.    

 

In h is further d iscussion with Luzuko, Luzuko to ld h im that he 

needed his advice because he wanted to rebui ld h is shack and 

he feared that  accused 1 might sel l  i t .   He wanted to protect 

h imself  against  that .   He furthermore conceded in quest ions 

asked by th is court  that  he could have given Luzuko al l  the 20 

informat ion over the phone which would not  have made i t  

necessary for h im to dr ive al l  the way f rom Ca pe Town to 

Knysna for that purpose.   
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During the same discussion but before he ran out of  a ir t ime 

Luzuko asked him to lend him about R5  000.  He said he could 

not  lend him R5 000 but R1 000 and the reason why he lent 

h im the R1 000 was because he had a good re lat ionship with  

accused 1 who is h is brother.   Af ter he spoke to Luzuko he 

spoke to accused 1 and to ld h im that he is going to give 

Luzuko R1 000 and that  he is going to hold h im responsib le i f  

Luzuko does not pay back his money.  The next  day,  19 Ju ly 

2018, he deposited the R1 000 into the Checker’s Money 

Market account.  Thereafter he sent two SMS messages 10 

because he forgot to send him the PIN which would have 

enabled him to withdraw the R1  000.   

 

He furthermore subsequent ly cal led him also on 19 J uly 2018 

because he wanted to conf i rm whether he received the money 

and he further test i f ied that  he is not  a loan shark or money 

lender.   Luzuko did not  come on the Fr iday as he promised and 

on the Sunday he cal led him because he promised that  he 

would come on the Fr iday.  This was because he borrowed 

money f rom him and when he cal led him, he was in Mossel Bay 20 

at  that  stage, on his way to Knysna.  He then cal led him before 

13h00 or 14h00 on the Sunday and he said that  he is on his 

way to the township.   At  t hat  stage accused 2 says he was in 

town and he to ld h im to wait  for h im at  h is of f ice.   When he 

arr ived at  h is of f ice,  he saw two cars parked near to his of f ice 
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and he was not sure which car belonged to Luzuko.  Af ter he 

to ld h im that  i t  was the car with the CA registrat ion number he 

to ld h im to come to h is of f ice.   He also observed that  there 

was another person in the car but  Luzuko was alone when he 

came to h is of f ice.   He also did not meet th is person and he 

asked him who th is other person was and he to l d h im i t  was a 

family f r iend.  He never had any discussions with th is other 

person.  Af ter he came out of  h is of f ice,  th is person was st i l l  in  

the car.  

 10 

He cannot say how long the meet ing between him and Luzuko 

lasted but i t  was a short  meet ing and they  discussed the issue 

about h is shack and he asked him about the electr i f icat ion of  

the shack.   Luzuko said to h im that he knows that  he is the 

chairman of  the Housing Commit tee and also the ward 

counci l lor.   Accused 2 says in answer to th is,  he to ld h im th at 

he is no longer the chairman of  the Housing Commit tee but the 

ward  counci l lor and he to ld h im that  he must go to the street 

commit tee member for that  area and he should go to accused 1 

to show him who th is person is.    20 

 

On Monday 23 July 2018 at  09h25 he received a cal l  f rom 

Luzuko and also on 24 July 2018 at  08h52 he then returned 

th is cal l .   The reason for th is cal l  between them was to enquire 

about the money he owed him and also to f ind out  whether he 
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went to the person about the electr i f icat ion of  h is house.  He 

furthermore test i f ied that  when he cal led Luzuko on 24 July 

2018 about h is money he (Luzuko) said to h im that  he has a 

problem and he has to go back to Cape Town and he to ld him 

he wi l l  pay the money but he is leaving for Cape Town.   

 

Accused 2 further test i f ied that  the statement Luzuko made as 

a Sect ion 204 witness is not  correct  where i t  is  stated that  he 

(accused 2),  wanted to know  about a h i t  man. And whether he 

would be able to f ind one for h im.  He further test i f ied that  he 10 

never cal led him and requested him to br ing a hi t  man to 

Knysna. Furthermore i t  is  not  correct  as stated in h is 

statement that  he,  Luzuko, introduced him to accused 3 and he 

to ld accused 3 that  he wanted a counci l lor who is compet i t ion 

with h im ki l led.  He further denies accused 3 to ld h im that i t  

would cost  R80 000 and that  he responded by saying that  that 

is too much.   

 

He furthermore denies that he,  af ter accused 3 went outside to 

make a cal l  and said that  they wi l l  do i t  for R15  000, said he 20 

only managed to withdraw R10 000 f rom the bank.  He further 

denies that  accused 3 in react ion to that to ld h im he must add 

another R5 000.  He furthermore denies that  he later cal led 

Luzuko and asked him to col lect  the money and that Luzuko 

to ld h im that  they must let  accused  3 f i rst  do the job.   Accused 
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2 a lso denies that on 24 July 2018, he cal led Luzuko to come 

and fetch the money and that  accused 1 was sent to fetch the 

money.   

 

He last ly a lso denies that  he promised that  the balance of  the 

money owed wi l l  fo l low and tha t  he test i f ied that  he cannot 

remember why on 22 July 2018 at  20h08 he made a cal l  that 

lasted for 44 seconds to Luzuko.  He later said that  i t  may 

have been to enquire about the money.  I  wi l l  deal with the 

further evidence given by accused 2 during cross -examinat ion 10 

during the evaluat ion of  the evidence.   

 

Accused 3 test i f ied that  on 22 July 2018 he accompanied 

Luzuko to Knysna. This was af ter he was requested by Luzuko, 

who is a good f r iend of  h is,  to accompany him to Knysna to 

at tend to the af fa irs of  h is house.  He asked whether i t  was 

just  a one day t r ip and whether he would come back on the 

same day.  He assured him that  he is going to come back on 

that same day.  He picked him up at  h is gir l f r iend’s house in 

Eerste River and travel led to Knysna with  h im.  They drove 20 

along the N2 and at  Grabouw he took over the dr iving unt i l  

they reached Swel lendam because  his dr iving l icence had 

expired and he did not  want to dr ive any further.   When they, 

at  that  stage saw a t raf f ic of f icer in Swel lendam. Luzuko 

proceeded to dr ive to Mossel Bay and thereaf ter stra ight  to 
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Knysna.  They entered Knysna between 11 and 11.30 of  that 

morning.   Thereaf ter they went to the township and stopped at 

a school that  was si tuated next  to a shipping container.    Af ter 

a whi le Luzuko went into the container.     He (accused 3) only 

got  out  of  the car to ur inate but  went back into the car.   He 

never went to the container.   Af ter about ten minutes Luzuko 

came back to the car and they went to the tavern.    

 

At  some stage he asked Luzuko whether he had f in ished his 

business in Knysna because he was bored and he was not a 10 

dr inker.   He wanted to go back to Cape Town.  At  some stage 

accused 1 came to the tavern and he was drunk.   Later they 

went to eat  at  the house of  f r iends of  Luzuko.  At  ab out one 

o’clock they went back to the tavern and he asked Luzuko to 

take him home because he wanted to rest .    

 

At  some stage, he went to s leep in a shack and af ter a whi le  

he woke up and cal led Luzuko and Luzuko said to h im he was 

drunk and that  he must wait  unt i l  the morning before he goes 

back to Cape Town.  He was lef t  a lone in the shack and did 20 

not have any medicat ion.   Luzuko just  d isappeared and lef t  

h im there.  Later , at about e ight  o ’c lock that  evening Luzuko 

came to the shack and he was drunk and said that  they cannot 

go back to Cape Town.  He further said he did not  have any 

money for petro l and that  he was going to s leep with h is  
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gir l f r iend f rom Mossel Bay somewhere in Knysna.   

 

The fo l lowing day Luzuko came to p ick h im up at  the place 

where he was sleeping and they went back to Pop Inn Tavern. 

He once again said to h im that  he wanted to go to Cape Town 

because he is bored but Luzuko said to h im that  they wi l l  go 

back later because he is wait ing for somebody that  is giving 

him some petro l  money.   

 

At  that  stage he conf ronted Luzuko by te l l ing him that he does 10 

not have any money for petro l  but  he has money to buy some 

alcohol.   Luzuko once again lef t  h im at  the Pop Inn Tavern with 

a R20 to buy some air t ime. At  some stage, accused 1, arr ived 

but he was si t t ing with h is f r iends.   Later between half  past 

three and four o ’clock,  Luzuko came back and he asked him 

once again to take him to a p lace where he can take a nap 

because he also did not  have his medicat ion with h im.   

 

He once again assured him that  they were going to leave 

between 6 and 7pm, but he was st i l l  looking for some petro l 20 

money.  He was taken back to a shack where he lef t  h im.  In 

the meant ime he tr ied to cal l  Luzuko to f ind out  where he was, 

but  he would not a lways pick up his phone an d at the t ime 

when he picked up his phone he said he would come.   
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He eventual ly came between 9 and 10pm that  evening with a 

unknown person to the place where he was.  He then to ld h im 

that  he must leave the shack where he was taken to a shack 

with e lectr ic i ty.   He furthermore to ld h im just  to hang in there , 

he was going to Oudtshoorn and in the morning when he 

comes back they wi l l  leave for Cape Town.  He was once again 

lef t  a lone and he spent the night  in the other shack. He further 

test i f ied that  he did  not  know anyone in Knysna and that  i t  was 

his very f i rst  t ime in the area.  The next  morning Luzuko came 

back with some f r iends and accused 1 dropped of f  h is brother 10 

and they headed back to Cape Town.   

 

He furthermore disputed that  he came to Knysna over  that 

weekend to shoot someone.  He sustained an in jury to h is 

head in 2013 and as a result  of  th is he is very s low in  

everyth ing he does.   He cannot use his lef t  arm because he 

was assaulted by the pol ice.   He walks with a l imp in h is lef t  

leg.   He furthermore cannot properly see through his lef t  eye 

and he was never in possession of  a f i rearm.  I t  is  not  t rue as 

stated in the statement of  Luzuko that  he went to Knysna to 20 

shoot someone.  He th inks Luzuko f ramed him because at 

some stage they had a problem in the township,  which they 

ended up sort ing out.   He says that  both the son as wel l  as the 

wife of  the deceased is  te l l ing l ies i f  they are saying that  he 

was at  the house on 22 July 2018 and on 23 July 2018 
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respect ively.    

 

He furthermore says that  W ilson was lying when he said that 

h is lawyer to ld h im (W ilson) that  he wi l l  not  be present at  the 

ident i ty parade. The court  wi l l  a lso deal with h is evidence 

given in cross-examinat ion during the evaluat ion of  h is 

evidence. 

 

Accused 3 also cal led a further wi tness,  Phi l ip  Beukes, a 

physiotherapist  who had examined accused 3 for the f irst  t ime 10 

on 5 December 2018 and as a result  of  th is examinat ion he 

compi led a report  about the condit ion of  accused 3.  In h is 

opin ion af ter an examinat ion of  accused 3,  he is of  the view 

that  accused 3 is unable to run and i f  he is not able to run 

now, he would not have been able to run at an ear l ier stage, 

which was about 18 months ago.  

 

He furthermore test i f ied that  i t  is not  possib le to fa lsely 

pretend or give out  the condit ion  in which accused 3 found 

himself  in.   He further conceded in cross -examinat ion that 20 

accused 3 is not  a pat ient  that  t r ied to improve and that  he 

may be under performing.  He furthermore test i f ied that  he 

cannot say what h is condit ion was 18 months ago and  he 

furthermore cannot say with a degree of  certa inty that  he could 
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not  run 18 months ago.   

 

He test i f ied that  accused 3’s r ight  hand was normal but  he to ld 

him that  he is lef t -handed.  The in jury that  was caused to the 

brain resulted in h im having di f f iculty moving his lef t  s ide of  

the body.  According to h im, there is no connect ion between 

the brain and his extremit ies on the lef t  s ide of  h is body.   

 

That was then a summary of  the evidence that  was presented 

in th is case of  at  least  the most important  a nd re levant 10 

evidence.  I  wi l l  now deal with the evaluat ion of  the evidence.  

 

Evaluat ion 

This is indeed a unique case in the sense that  the state ’s case 

does not h inge on the evidence of  witnesses who would in the 

ordinary course have conf i rmed and test i f ie d to the charges by 

giving oral  test imony but rather i t  is  based on two statements 

that  a witness,  Luzuko made to the pol ice.    

 

In th is part icular case, the witness Luzuko recanted the 20 

statements he made to the pol ice in support  of  the lat ter 

evidence that  he would have given in court .   What is a lso clear 

is that  th is witness had taken the prosecutor by surpr ise when 

he, without the prosecutor being forewarned, recanted these 

statements in court .   This witness says that  the version as 
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contained in the statements wherein he incr iminates himself  as 

wel l  as the accused in the commission of  the of fence were 

placed in the statement by the pol ice and that  the pol ice had 

al tered the statement to sui t  the version that  would impl icate 

h im as wel l  as the accused and that the version that is 

accorded to h im which impl icates him and the other accused 

was a fabr icat ion of  the pol ice.    

 

He furthermore said that  the pol ice ei ther int imidated or forced 

him to say what was contained in the statement.   There is no 10 

t ruth in the al legat ion by th is witness that  the version as 

contained in these two statements does not or iginate f rom him 

and that  the pol ice have fabr icated the evidence against  h im 

and the accused in the statements to fa lsely impl icate them.  

The truthfu lness and genuineness as to whether the 

incr iminat ing evidence as contained in the statement could be 

accorded to th is witness depends on the credib i l i ty on the one 

hand of  h imself  and on the other hand of   Ngxaki,  Wi lson and  

Mdokwana. As wel l  as the surrounding ev idence that  supports 

the version given by th is witness in h is two statements to 20 

assess the veraci ty thereof .   

 

The court  wi l l  f i rst  deal with that  issue.  Thereaf ter the next  

quest ion that the court has to consider is whether the 

statement has suf f ic ient  p robat ive value for the court  to accept 
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i t  in to evidence.  I  am not convinced that  the witness Luzuko 

did not  f reely and voluntar i ly and was forced to make the 

statement to Ngxaki and Mdokwana.  I  f ind the evidence of  

these two pol icemen as corroborated by W ilson is 

overwhelming convincing.   I t  is  not  correct  that  th is witness 

was not the author ,  or iginator or pr incipal  source  of  these two 

statements.    

 

I  f ind the evidence of  these three pol ice witnesses to be 

t ruthfu l and sincere about the manner in which they dealt  wi th 10 

th is witness.    Ngxaki came across as an honest and sincere 

witness who was not involved in the invest igat ion of  th is case 

and i t  was exact ly for that  reason that  the pol ice under the 

guidance of  the Director of  Publ ic Prosecut ions decided that 

an independent person not at tached to the same unit  and not 

involved in the invest igat ion of  th is case take the statement 

f rom th is witness.    

 

This witness is a lso a commissioned of f icer in the South 

Af r ican Pol ice Services and is attached to the Kra aifontein 20 

Detect ive Services.   There is no reason to doubt h is evidence 

when he said that  the witness Luzuko made a statement f reely 

and voluntar i ly and he was very cooperat ive with the pol ice.  

This witness Luzuko was a reservist  in the South Af r ican 

Pol ice Services,  and i t  seems he was somewhat embarrassed, 
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ashamed and remorseful  when he was caught out  to have l ied 

to the colonel when on W ilson’s request he was asked once 

again to ta lk to the Colonel and conf ront  h im with the 

informat ion he had , which was the other Colonel and not 

Ngxaki,  which assisted W ilson in the in i t ia l  quest ioning of  th is 

witness.   The vers ion which was put to h im was that  he did not 

t ravel  f rom the Eastern Cape over that  weekend towards Cape 

Town but f rom Cape Town towards Knysna.  

 

According to W ilson when th is happened th is witness (Luzuko) 10 

apologised that  he l ied to the colonel and i t  seems that  th is 

witness as a result  of  th is wanted to make up and compensate 

for having been caught out  to have l ied and misled the colonel 

as wel l  as W ilson.  He was very cooperat ive and i t  seems that 

th is witness as a result  of  th is wanted to come clean and give 

his fu l l  cooperat ion to the pol ice.   I t  was for th is reason that  he 

made the Sect ion 204 statement.  

 

I t  was also for th is reason and for ha ving given his cooperat ion 

to the pol ice that  i t  was decided because of  the at t i tude of  th is 20 

witness he can be t rusted and that  he can be used as a state 

witness in terms of  the provis ions of  Sect ion 204 of  the CPA.   

What further made th is witness ’s  version as set out  in h is 

statements t rustworthy was his unsol ic i ted ut terances he made 

to Mdokwana when he was travel l ing with h im in a separate car 
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on their  way to  and f rom Knysna when he was given a l i f t  to 

George wherein he once again wi thout having been as ked 

described what happened and how the incident involving the 

death of  the deceased occurred.    

 

He came across as being honest when he out of  h is own to ld  

Mdokwana that  he forgot to ment ion in the statement that he 

made to  Ngxaki that  accused 2 had on 18 July 2018 deposited 

an amount of  R1 000 to be used for petro l  money for them to 

undertake the t r ip to Knysna.   10 

 

I t  is  further h ighly unl ikely that  the pol ice would only have 

included in the statement those sect ions of  the statement in 

which he incr iminates himself  and the accused and not those 

sect ions of  the statement where he does not incr iminate 

himself  or the accused.  There is therefore no reason to accept 

that  th is witness did not  make both these statements,  including 

those sect ions thereof  in which he incr iminates himself  and the 

accused.   

 20 

I t  is  c lear that  th is witness was part  of  a conspiracy based on 

the statement with other accused to murder the deceased and 

he was intr icately involved in the conspiracy and execut ion 

thereof and he was honest  when he made these statements to 

the pol ice based on the circumstances at that stage in which 
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he found himself  when he was accosted by the pol ice.    

 

Before deal ing with the reasons as to why th is court  in terms 

of  the provis ions of  Sect ion 3(1)(c) LEAA 45 of  1988 admitted 

the statements of  th is witness I need to br ief ly ment ion my 

f indings in re lat ion to the evidence that  was presented by the 

other witnesses.  None of  the evidence of  the fo l lowing 

witnesses was seriously d isputed by any of  the accused.   

 

This is the evidence of   Quinn, Luzuko,  NozukoThelma 10 

Kamine, Sibantu Blaai ,  Dumesane Molosi ,  Nomande Molosi ,  

Warrant Off icer Van Niekerk,Petros,  Mzulu Mpela,  Captain 

Jacoba Bosman and Captain Jacques Bosman and I  wi l l  only 

make reference thereto in my judgment where necessary and i f  

such evidence were disputed I  wi l l  deal with i t .   I t  was mainly 

evidence of  a c ircumstant ia l  nature,  none of  which direct ly 

impl icates any of  the accused.  

 

I t  would be prudent at  th is stage to once again have a look at  

the provis ions of  Sect ion 3(1)(c) of  the LEAA.  This sect ion 20 

confers a d iscret ion on the court  to al low hearsay evidence if  i t  

is  in the interests of  just ice to do so.  In considering whether i t  

in  the interests of  just ice to admit  such evidence one should 

take into account the factors set  out  in that  sub -sect ion.  These 

factors are the nature of  the proceedings,  the nature of  the 
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evidence, the purpose for which the evidence is tendered, the 

probat ive value of  the evidence, the reasons why the evidence 

is not  given by the person upon whose credib i l i ty the probat ive 

value of  such evidence depends, any prejudice to any party 

which the admission of  such evidence might entai l  and any 

other factor which in the opin ion of  the court  to be taken into 

account.    

 

At  the onset before deal ing with the provis ions of  th is sect ion 

i t  is  so that  in terms of  the provis ions of  th is sect ion,  there 10 

seems to be a conf lat ion in the assessment whether evidence 

should be admit ted between the probat ive value of  the 

evidence, in other words i t  is  an assessment one has to make 

in order to make a f inding whether th is evidence should be 

admitted,  and ul t imately which would play a ro le in the tota l i ty 

of  such evidence in coming to certa in conclusions.    

 

Di f ferent ly put ,  the probat ive value of  th is evidence needs to 

be considered with the tota l i ty of  the  al l  the evidence, that  is 

presented in a court  which would include the evidence of  the 20 

accused.  So the probat ive value of  the evidence in my view 

for the purposes of  th is sect ion cannot be viewed  in isolat ion.    

In my view there is no other way that  th is can be done and i t  

seems that  the legis lature by doing th is conf lated the concepts 

of  admissib i l i ty with the evident ia l  value of  evidence.   
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A lot  has been said by our courts over the years about th is 

k ind of  evidence.  One of  the f i rst  cases is the case of  Hewan 

v Kourie N.O. & Another  1993 SA 233 TPD at  p 239 B -G.  I t  is 

a long quotat ion regarding the approach a court  should have to 

th is type of  evidence where i t  says in regard to paragraph (vi i ) :  

“Sect ion 3(1)(c) requires the court  in the exercise of i ts  

discret ion to have regard to the col lect ive and interre lated 

ef fect  of  a l l  the considerat ions set  out  in paragraphs ( i )  to 

(v i)  and also to any other factor which should in the 

opin ion of  the court  be taken into account.  10 

When doing that  the re l iabi l i ty of  the evidence wi l l  no 

doubt p lay an important  ro le . ”  

Paragraph ( iv) requires the court:  

“… to have regard to the probat ive value of  the evidence.  

I t  stands to reason that  the less re l iable the ev idence the 

less i ts probat ive value wi l l  be.   However,  probat ive value 

and re l iabi l i ty are not  stat ic wel l -def ined concepts.   There 

are numerous degrees of  re l iabi l i ty.   The legis lature 

recognises th is in requir ing the court to have regard to a l l  

the factors ment ioned in Sect ion 3(1)(c).   A proper 20 

appl icat ion of  the provis ions of  Section 3(1)(c) wi l l  resul t  

in  the court having proper regard to the reciprocal 

inf luences that  the var ious factors have on each other in 

determining the interests of  just ice in ev ery case.  Thus 

the court ,  having regard to the nature of  the proceedings, 
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the purpose for which the evidence is tendered, the 

reason why hearsay is tendered and the prejudice to the 

other part ies might be incl ined to admit  evidence which by 

i ts nature is less re l iable where the evidence is tendered 

in mot ion proceedings but in order to prove a centra l  issue 

in a cr iminal case the court  would in turn probably require  

a h igh degree of  re l iabi l i ty or a substant ia l  probat ive value 

before exercis ing i ts d iscret ion in favour of  admit t ing 

evidence.  Sect ion 3(1)(c) introduces into the ru le against  

hearsay a f lexib i l i ty which should not  be negated by also 10 

in t roducing in addit ion to the requirements of  the sect ion 

re l iabi l i ty as an overr id ing requirement.   The di f f i cul ty 

encountered by the court  in apply ing the except ion to the 

common law rule against  hearsay underl ine the dangers in 

categoris ing and label l ing acceptance to the hearsay ru le.”  

 

And with th is in mind, I  wi l l  now deal with the hearsay 

evidence which is  crucia l  in th is case.   

In a cr iminal t r ia l in  considering al l  the factors as set  out  in 

Sect ion (3)(1)(c) in determining whether i t  would be in the 20 

interests of  just ice to admit  the hearsay evidence the 

overr id ing factor in assessing each of  these factor s would be 

whether i t  would impact on an accused’s r ight  to a fa ir  t r ia l  in  

terms of  Sect ion 35(3) of  the Const i tut ion.   In th is regard,  the 

court  wi l l  a lso refer to the case of  S v Mol imi  2008(2) SACR 76  



 76 JUDGMENT 
 
 
CC, a case of  the Const i tut ional Court  with speci f ic reference 

to paragraphs 36 and 42.  

 

I  wi l l  now deal wi th the factors as set  out  in Sect ion 3(1)(c)  

and i ts appl icabi l i ty to th is case.  

  

THE NATURE OF THE PROCEEDINGS 

 

I f  one should have regard to the f i rst  factor,  which is the 

nature of  these proceed ings,  in considering the nature of  these 10 

proceedings,  th is being a cr iminal t r ia l ,  i t  is  apparent that  such 

evidence is of  an incr iminat ing nature and i t  may be, i f  

suf f ic ient  weight  is at tached to i t ,  considered as evidence 

which may lead to a convict ion of  the accused.   The court  is 

wel l  aware of  th is fact  and the general  re luctance a court 

should have in permit t ing such evidence as warned in the case 

of  S v Ramavhale  1996(1) SACR 639 A .    

 

THE NATURE OF THE EVIDENCE 

 20 

The next  factor the court  should con sider is the nature of  the 

evidence.  The nature of  the evidence is that  of  two statements 

made by a person as a co -conspirator or part ic ipant with the 

accused when they formed a common purpose on the 

instruct ions of  a co -accused to murder the deceased.  I t  is  
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further evidence of  two statements of  which some of  the 

contents thereof was not conf i rmed under oath by the witness 

Luzuko, who recanted the version he gave to the pol ice as i t  is  

contained in the statement.   I t  seems that some of  the non -

content ious issues and non- incr iminat ing evidence as 

contained in these statements were conf i rmed under oath , 

when the witness test i f ied in court.    

 

The reasons why th is court  has to view th is evidence with the 

greatest  amount of  caut ion and suspic ion are the fo l low ing.   10 

First ly,  as stated earl ier i t  i t  is  evidence of  a co -part ic ipant 

which has to be viewed with the necessary caut ion. Secondly , 

i t  is  s ingle evidence which is  not  corroborated by any other 

witness.  Third ly,  i t  is  a statement made to the pol ice by a 

person who has shown to be an untruthfu l  and dishonest 

witness and last ly i t  is  evidence which cannot be re l ied upon 

unless i t  is  suf f ic ient ly supported and suf f ic ient ly corroborated 

to reduce the r isk of  a wrongful  acceptance thereof  to convict  

the three accused before court  and upon which the probat ive 

value wi l l  depend, to which I  wi l l  refer at  a later stage.   20 

 

I  wi l l  a lso at  a later stage in deal ing with the probat ive value of  

the evidence deal specif ical ly wi th the quest ion of  the 

caut ionary ru le and the  appl icabi l i ty thereof  in a case l ike th is 

where the evidence the state re l ies on is contained in a 
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hearsay statement made by a part ic ipant or a conspirator.    

 

Before I ,  however,  deal with the contents of  the f i rst  statement 

I  must remark that i t  was wri t ten down and recorded in a very 

haphazard,  incoherent and to a certa in extent  very 

uninte l l igib le manner.   The roneoed forms that  were used for 

the purposes of taking down the so -cal led Section 204 

statement that is being used by the South Af r ican Pol ice 

leaves much to be desired and the manne r in which i t  had 

been used by Ngxaki led to much confusion and created an 10 

incoherent f low of  the version of  the witness in the statement 

he made to th is.   The court  had dif f icul ty in the manner in 

which the statement was prepared and constructed to fo l low a 

coherent l ine and the pol ice should discont inue making use of  

th is part icular roneo form.  I t  is  very confusing and i t  may lead 

to a s i tuat ion where a court  might not accept evidence of  a 

Sect ion 204 if  i t  is  presen ted in such a manner.    

 

A further aspect which played a ro le in th is case was the court  

d id not  have the assistance, as is any other case, of  a witness 20 

because of  the at t i tude of  Luzuko to better understand the 

statement and the typed version that was cre ated was also not 

of  much assistance, i t  was badly wr i t ten.   This witness in my 

view, however,  cannot be blamed for th is and much of  the 

blame must be la id for the manner in which the statement was 
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taken down at  the door of  Ngxaki,  who is a very senior pol ice 

of f icer in the South Af r ican Pol ice Services and he should as a 

colonel and head of  a Detect ive Unit  wi th many years of  

experience should have taken better care in the manner in 

which he draf ted the statement.   

 

As I  said,  the pol ice should be discoura ged f rom making use of  

th is form to record a statement in terms of  the provis ions of  

Sect ion 204.  What is a lso of  concern to me is that  th is 

statement,  because i t  was contained in the roneo form took the 10 

form of  a warning statement,  which would usual ly not  be 

commissioned.  This is a witness statement, i t  has to be 

commissioned.  I t  does not deal with the statement of  an 

accused person.  Notwithstanding these shortcomings, the 

court  at  the end af ter a lot of  ef fort  made sense of  what th is 

witness was trying  to convey in the f i rst  statement once again 

th is court  is reminded of  what was said in the matter of  S v  

Mafaladiso 2003(1) SACR 583 ,  an Af r ikaans judgment where 

the SCA said the fo l lowing and I  quote f rom the head note:  

“The adjudicator of  fact  must keep  in  mind that  the 20 

previous statement is not  taken down by means of cross -

examinat ion,  that there may be language and cul tural  

d i f ferences between the witnesses and the person taking 

down the statement which can stand in the way of  what 

precisely was meant and that  the person giv ing the 
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statement is seldom i f  ever asked by the pol ice off icer to 

explain their  statement in detai l . ”  

 

THE PURPOSE FOR WHICH THE EVIDENCE IS TENDERED 

 

The next  aspect which the court  has to look at  in terms of  

Sect ion 3(1)(c) is the  purpose for which the hearsay evidence 

is tendered.   The obvious purpose for which i t  was tendered 

was to show that a l l  of  the accused, together with Luzuko, 

conspired with each other on the instruct ions and at  the behest 10 

of  accused 2 to murder,  and in f act  murdered the deceased.   

The state wanted i t  to be admitted as crucia l  evidence to prove 

the gui l t  of  the accused.  I t  was further used as a basis to l ink 

other surrounding circumstant ia l  evidence to complete the 

picture of  what real ly happened to the deceased.  This is 

c lear ly important  evidence because as was pointed out by 

Alexander,  J in S v Mpofu 1993(2) SACR 105 (N)  where he 

held the fo l lowing:  

“ Insofar as the purpose for which the evidence is tendered 

I  cannot,  with respect,  agree that  the import ance of  the 20 

evidence is an aspect mi l i tat ing against  i ts admission.  

Evidence that  is otherwise re levant should not  depend for  

i ts  recept ion on i ts importance in the case.”  
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THE PROBATIVE VALUE OF THE EVIDENCE 

 

I  wi l l  now deal wi th the probat ive value of  the evidence.  In 

assessing the probat ive value of  the statements I  must a lso 

heed the warning as pointed out by not  only the legal 

representat ives of  the respect ive accused but also the 

prosecutor and that  is due to the nature of  the evidence the 

qual i t ies and mendacity of  th is witness as wel l  as the fact  that  

th is witness was a part ic ipant in the commission of  the of fence  

that  h is evidence should be viewed, especia l ly based on the 10 

statements,  with extreme caut ion and that  the ordinary ru les of  

evidence with regards to the acceptance of  such evidence in 

th is part icular case be appl ied with even more circumspect ion.    

 

Apart  f rom the warning in the case of  S v Ramavhale  about the 

acceptance of  such evidence the Supreme Court  of  Appeal in 

the case of  S v Libazi  2010(2) SACR 233 ,  whi lst  that matter 

dealt  wi th the acceptance of  the hearsay statement into 

evidence of  a co-accused, which is not  appl icable in th is case, 

but the court ’s view about the caut ionary ru le is very much 20 

appl icable to the evidence of  an accompl ice or part ic ipant 

where such evidence is based on hearsay.   The court  said the 

fo l lowing at  paragraph 14:  
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“An even more compel l ing considerat ion against the wholesale 

appl icat ion of  the ru le in Ndhlovu is rooted in the injunct ion 

courts to t reat  as a co-accused or accompl ice evidence with 

caut ion,  whi le the prejudice to be accused of  admit t ing the co -

accused statement is very h igh… various caut ionary ru les 

operate to make the probat ive value of  the co -accused 

statement very low . ”  

 

Similarly, Brand JA in S v Mamushe (53/04) [2007] ZASCA 58; [2007] SCA 

58 (RSA); [2007] 4 All SA 972 (SCA) (18 May 2007) said the following about 10 

the applicability of the cautionary rule of this type of evidence albeit in the 

context of evidence of identification at [18] where he said … “I am prepared 

to accept, without deciding, that, despite her denials, Ms Martin probably did 

make the statements to Sergeant Moolman and that she was probably telling 

the truth when she did so. Untruthfulness, however, is not the only danger. 

The other danger is that she might have been mistaken. Particularly with 

reference to identification evidence, the danger of mistake has been 

underscored by our courts again and again (see eg S v Mthetwa 1972 (3) SA 

766 (A) at 768; S v Charzen 2006 (2) SACR 143 (SCA) para 11 at 147i-j). By 

its very nature, hearsay evidence cannot be tested in cross-examination. The 20 

possibility of mistake can therefore not be excluded in this way. The result is, 

in my view, that hearsay evidence of identification can only be admitted if the 

possibility of mistake can be safely excluded in some other way, eg with 

reference to objectively established facts.” 

http://www.saflii.org/cgi-bin/LawCite?cit=1972%20%283%29%20SA%20766
http://www.saflii.org/cgi-bin/LawCite?cit=1972%20%283%29%20SA%20766
http://www.saflii.org/cgi-bin/LawCite?cit=2006%20%282%29%20SACR%20143
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In th is part icular case, in my view,  the evidence is not  the 

same as in the case where the evidence could not  have been 

tested.   In th is part icular case, the evidence of  the Sect ion 204 

witness Luzuko could have been tested during cross -

examinat ion.   I t  has to be dist inguished f rom the matter 

referred to above.  In th is case the version of  what was 

contained in the statements was indeed tested.   

 

The court  therefore in i ts assessment of  the probat ive value in 

order to overcome the danger inherent in accept ing such 10 

evidence has to re ly on the object ively establ ished facts in a 

specif ic case, to which I  wi l l  refer part icular ly in th is case to at 

a later stage.   

 

Furthermore in the assessment of  the probat ive value of  the 

hearsay evidence in th is case the court  has to in my view have 

regard to the manner and circumstances under which the 

statements were made, which in my view plays a crucia l  ro le in 

such an assessment.   When the witness made these 

statements i t  was af ter he had been caught out  t rying to 20 

mislead the pol ice.   This in i tself  can be a negat ive factor that 

should mi l i tate against  the acceptance of  the t rustworth iness 

of  these two statements under normal c ircumstances.  This 

fact  was highl ighted by al l  the legal representat ives of  the 

accused and that is that th is witness was dishonest f rom the 
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onset and that  anything he would say further cannot be 

regarded as t rustworthy,  especia l ly in the l ight  of  the fac t  that 

in court  he openly and unashamedly l ied.   Even i f  i t  is  so i t  

would be too a s impl ist ic evaluat ion of  the evidence as 

presented by the statements of  th is witness.   I t  must be 

remembered based on the evidence of  the pol ice,  especia l ly  

Wilson, Mdokwana and  Ngxaki about the circumstances under 

which these statements were made, which was as I  said  

earl ier,  where th is witness af ter having been caught out  that  

he misled the pol ice wanted to p lay open cards with the pol ice.   10 

He was contr i te and he wanted to give his cooperat ion to the 

pol ice.    

 

I  one has to have regard to the content of  these statements the 

witness did not h ide his ro le and contr ibut ion in the 

commission of  the of fence.  In fact  i t  seems based on the f i rst 

statement he made to the pol ice ,  he played a very important , i f  

not  the most important  ro le,  in the commission of  the of fence 

where he was the one that accepted the of fer of  accused 2 to 

acquire the services of  the so -cal led hi t  man on his behalf .   He 20 

took i t  upon himself  to t ransport  the so-cal led hi t  man to Cape 

Town and make arrangements for h im to meet with accused 2.  

He played an act ive ro le in faci l i tat ing th is process by 

provid ing accommodat ion and food to th is person here in 

Knysna.  He furthermore monitored the process by making  sure 
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that  accused 1 point  out  to accused 3 where the deceased 

stayed.  He was in contact  with  accused 3 pr ior to the 

assassinat ion of  the deceased and immediately thereaf ter.    

 

Af ter the murder of  the deceased he t ransported accused 3 

back to Cape Town.  He did not  t ry to water down or  minimise 

his ro le in the commission of  the of fence.  I t  is  exact ly for 

these reasons why the caut ionary ru le against  the acceptance 

of  the evidence of  an accompl ice or part ic ipant is important , 

especia l ly in a case l ike th i s.   I t  is  for these reasons which 10 

appear to be genuine, s incere and honest,  that the pol ice 

bel ieved him when he made these statements to them.  One 

can then safely say that  at  the t ime when th is witness made 

the statement he was a part ic ipant in the cr ime , he played an 

act ive ro le,  he did not  h ide his role,  for which is the very 

reason for the existence of  the caut ionary ru le.    

 

The caut ionary ru le against  the acceptance of  the evidence of  

a part ic ipant or a co -perpetrator has come into ef fect  where 

such a person’s evidence should be t reated with the utmost 20 

caut ion because such a person, having int imate knowledge of  

the case, might be using i t  to bet ter h is posi t ion to fa lsely 

impl icate h is co-part ic ipants and to embel l ish a version against  

them in order for h im to come out escape l iabi l i ty or  

responsib i l i ty in commission of  the cr ime .  This is not  what 
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happened in th is case.   

 

I f  one should look at  the statements of  th is witness he did not 

h ide his ro le.  He played open cards.   This is a further factor 

that  strengthens the probat ive value of  the evidence of  the 

witness,  based on the f i rst  as wel l  the second statement.   He 

was ext remely cooperat ive and volunteered informat ion which 

the pol ice would not  have known about even with their  best 

endeavours to invest igate a case l ike th is .  He also gave 

unsol ic i ted informat ion in an addit ional statement he made to 10 

the pol ice about the fact  that accused 2 had paid an amount of  

R1 000 towards the petro l  money to t ransport h im and accused 

3 f rom Cape Town to Knysna.  This informat ion the pol ice 

would not  have known about unt i l  i t  was revealed and 

disclosed by th is witness.    

 

The pol ice furthermore would not  have known about accused 3 

had i t  not  been for the fact  that  th is witness disclosed his 

ident i ty to them.  He fur thermore went to point  out  the address 

of  accused 3 and he on his own accord,  made arrangements 20 

and took steps to have accused 3 report  at  the Langa pol ice 

stat ion to have him arrested.  On the one hand, we have th is 

k ind of  extremely admirable and heroic d isplay of  courage, so 

much so that  he would have sacr i f iced his own f reedom and 

even the f reedom of  h is brother accused 1.   On the other hand 
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we have his recantat ion and dishonest behaviour in court .  

Which i t  seems was brought about by the fact that  he co uld not 

withstand the pressure and did not  have the courage and 

strength of  character to cont inue to te l l  the t ruth at  the 

expense of  accused 1 his brother and i t  came as no surpr ise, 

given the circumstances and ul t imate pr ice that  he had to pay.    

 

Notwithstanding the fact  that  he led the prosecutor and the 

pol ice to bel ieve up to the very end that  he would persist  with 

the version he had given to the pol ice in the statements and i t  10 

was only because of  human f ra i l ty that  he buckled under that 

pressure which led him to deviate f rom the version he gave in 

those two statements.   He would have displayed extreme 

courage, valour and a high degree of  integri ty  to have 

persisted with the t ruth by having  to betray his brother.   Al l  of  

these circumstances in my view clear ly demonstrate that  at  the 

t ime when th is wi tness made these two statements he was 

te l l ing the t ruth.   

 

These facts and circumstances  ment ioned above in my view 20 

play an important  ro le in the assessment of  the probat ive value 

of  these two statements.   

 

The court  in the matter of  S v Rathumbu 2012(2) SACR 219  

(SCA) were conf ronted with a s imi lar s i tuat ion where a witness 
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under s imi lar c ircumstances in order to protect  her brother 

recanted a t ruthful  statement she made to the pol ice on an 

earl ier occasion ,  which “recanted statement” the court 

u l t imately accepted as the t ruth notwithstanding the witness’s  

in  terms of  sect ion 3(1)(c )  of  the LEAA    

 

The probat ive value in my view of  th is evidence , does not only 

depend on these factors I  pointed out that  was present at  the 

t ime when th is witness made these two statements to the 

pol ice but a lso on the tota l i ty of  the evidence that  was 10 

presented in th is case.  This would include the evidence of  the 

other state witnesses, the circumstant ia l  evidence and 

circumstant ia l  factors and especia l ly where such evidence is 

c losely re lated or s imi lar to that which the hearsay statement 

refers to,  and last ly the veraci ty and truthfu lness of  the 

evidence given by the individual accused during th is case.  

Only then in my view can the court  at tach some value to th is 

evidence af ter heeding the warning of  Schultz,  J  in  the case of  

Ramavhale  (supra)  where the learned Judge said at  page 639A 

that  a “ judge should hesi tate long in admit t ing or re ly ing on 20 

hearsay evidence which plays a decis ive or even signi f icant 

part  in convict ing an accused unless there are compel l ing 

just i f icat ions for doing so” .  
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There are strong object ive circumstant ia l  evidence which 

strengthens the version of  the witness as contained in the f i rst 

statement.   There are also the non-content ious and non-

incr iminat ing port ions of  the statement which were not 

d isputed ei ther by the witness or any of  the accused.   

 

Then there is the evidence to the fo l lowing ef fect  which was 

presented by Petros in respect of  accused 1 , which is that 

af ter Luzuko made the f i rst  statement to the pol ice in Cape 

Town he informed accused 1 about i t  by saying that  he to ld 10 

everyth ing to the pol ice and that  the pol ice wi l l  come and 

arrest  h im.  Thereaf ter the pol ice received informat ion that 

accused 1 was busy packing up his house and trying to f lee.   I  

wi l l  la ter in th is judgment deal with the version of  accused 1 in 

response to th is.    

 

This is a strong indicat ion that  accused 1,  af ter he had been 

informed that  the pol ice were on their  way to  arrest  h im af ter 

h is brother Luzuko had to ld h im that  he to ld the pol ice 

everyth ing,  which included the ro le that  accused 1 played, that  20 

he wanted to f lee and evade arrest .   This is strong evidence to 

support  the probat ive value of  the statements,  especia l ly the 

f i rst  statement that was made to the pol ice.  
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Furthermore,  there was evidence that  accused 1 on the 

evening of  22 July 2018 had taken accused 3 to the place of  

the deceased to show where the deceased was staying.   This 

evidence is contained in the  f i rst  statement and i t  is  supported 

beyond reasonable doubt by the ident if icat ion evidence of  the 

son of  the deceased, Dumisane Malosi ,  that accused 3 had 

been at their  house on that  part icular evening to enquire about 

the whereabouts of  the deceased.  Th is is independent 

object ive evidence which does not come f rom th is witness but 

f rom another witness and which was made at  the t ime when 10 

the pol ice were not even aware of  the th is witness.    

 

Dumisane Malosi  to ld th is to the pol ice on 26 July 2018, about 

three days af ter the ki l l ing of  the deceased and as I  said, 

before the pol ice became aware of  the fact  that  the witness 

Luzuko was involved with accused 3 in th is case.   

 

Simi lar ly,  Mrs Nomonde Malosi  a lso ident if ied accused 3 as 

the person that  came to her  house to enquire about the 

whereabouts of  the deceased on the evening of  23 July 2018, 20 

short ly before he was ki l led.   This is a lso strong independent 

evidence outside and independent f rom the f i rst  statement, 

which corroborates an ut terance th is witness m ade in the 

statement to Ngxaki.   In both instances, on 22 July 2018 and 

23 July 2018, he was to ld that  the deceased was not there.  
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Independent ly without th is statement,  th is is conf i rmed by Mrs 

Malosi ,  the widow of  the deceased, and her son.  The witness 

Luzuko in h is f i rst statement he made to the pol ice says that 

accused 3 went to the house of  the deceased on the evening 

of  22 July 2018 to f ind out  the whereabouts of  the deceased.  

He also said that  accused 3 reported back to h im and said the 

deceased was not there and he was at tending a meet ing.   This 

is a lso what Mrs Malosi  says and her son on both instances 

the deceased at tended a meet ing.    

 10 

Nozuko Thelma Kameni,  and according to the undisputed 

evidence also of  the son of  the deceased, three shots wer e 

f i red during the t ime of  the assassinat ion of  the deceased.  

The post  mortem report  object ively revealed that  the deceased 

died as a result  of  two gunshot wounds, one on his chest  and 

the other one on his head.  Luzuko also in h is f i rst  statement 

says independent ly that  he wanted to know f rom accused 3 

how he shot the deceased and accused 3 to ld h im that he shot 

the deceased three t imes and the last  shot was on his head.   

 20 

This is further strong and object ive evidence to substant iate 

and corroborate the hearsay statement,  especia l ly the f i rst 

statement,  made by Luzuko.   
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The evidence about the fact  that  one of  the shots that  was 

f i red at  the deceased was in h is head could not  have been 

with in the knowledge of  Luzuko in order for h im to have made 

i t  up and i t  c lear ly shows that  i t  was only informat ion that  fe l l  

wi th in the int imate knowledge of  accused 3 at  that stage about 

how he went about to murder the deceased, which no one else 

would have known about.  Especia l ly in a case l ike th is where 

there were not any eye witnesses .  This is c lear ly evidence 

about the manner in which the deceased was ki l led,  which 

accused 3 could not  have known about i f  he was not the 10 

person that  k i l led the deceased, which is ment ioned in the f i rst  

statement of  Luzuko, which is  sup ported by the object ive and 

undisputed evidence.   

 

The probat ive value of  the recanted statement a lso should be 

measured and assessed against  the tota l i ty of  the evidence 

presented during the course of  the t r ia l ,  l ike I  said which 

include the evidence tha t  has been given by the accused 

during the proceedings which I  wi l l  deal with later in th is 

judgment.    20 

 

The evidence must a lso be viewed against  the background of  

the al legat ions made by the accused as wel l  as the witnesses 

that  the pol ice had fabr icated th is evidence against  h im and 

the pol ice of f ic ia ls to whom the witnesses made hearsay 
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statements had conspired to fabr icate the evidence against 

them.  I t  is  h ighly improbable that  the pol ice would conspire to 

fabr icate hearsay evidence made by th is witnes s,  which would 

ordinari ly be inadmissib le and of  no or l i t t le  evident ia l  value.    

One would expect the pol ice to fabr icate d irect strong 

circumstant ia l  evidence not evidence that can be easi ly 

d iscounted.  One would expect the pol ice i f  they wanted to 

p lant  evidence or fabr icate evidence to do a proper job ,  given 

the resources and the abi l i t ies of  the pol ice which would have 

made the admissib i l i ty thereof  much easier and less arduous.  10 

This fact  further strengthens the probat ive value of  th is 

evidence.    

 

THE REASON WHY THE EVIDENCE WAS NOT P RESENTED 

IN THE ORDINARY MANNER 

 

I  wi l l  now deal with the further factor that  the court  has to take 

into considerat ion in admit t ing th is evidence, and this is the 

reasons why the evidence was not presented in court  in t he 

ordinary course.Usual ly in matters l ike these where there is as 20 

appl icat ion to have such evidence admit ted,  the reason would 

be that  the witness is no longer available because the witness 

would be deceased or inf i rm and unable to remember what he 

or she said in their  ear l ier statement .  In th is part icular case , 

however,  we are deal ing with a witness who clear ly in an 
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underhand and dishonest manner led the prosecut ion to 

bel ieve that he on the basis of  the provis ions of  Sect ion 204 of  

the CPA where he was a part ic ipant in the cr ime and as one of  

the co-conspirators .   And where he gave an undertaking assist  

the state in the prosecut ion of  the other of fenders . On the 

basis that  he would be granted indemnity who then later af ter 

he was inf luenced and re lented under pressure to proceed on 

th is path,  recanted the evidence that  was based on statements 

he made to the pol ice in which he impl icated al l  of  the 

accused, including himself .    10 

 

Furthermore,  under c ircumstances where the witness in a 

del iberate manner at tempted to derai l  the prosecut ion’s case  

which was based on the statements he made to the pol ice, 

displayed a host i le at t i tude towards the state ’s case.   

 

These in my view are proper and just i f iable reasons why the  

evidence of  th is wi tness  could not  be presented in the ordinary 

course other than to resort to the provis ions and assistance as 

provided in of  Sect ion 3(1)(c) of  the LEAA.  The court  wi l l  at  a 20 

la ter stage deal wi th th is aspect under the heading “any other 

factor”.   
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THE PREDUJICE TO THE PARTY AGAINST WHO SUCH 

EVIDENCE IS ADMITTED 

 

The further factor the court  wi l l  have to deal with is the 

prejudice the admission of  such evidence might have.  This 

evidence without a doubt is prejudic ia l  to a l l  the accused, as 

with any incr iminat ing evidence.  The only d i f ference is that  i t  

is  hearsay incr iminat ing evidence.   

 

The dif ference, however,  is that  the witness had the 10 

opportuni ty in th is part icular case to test i fy under oath other 

than evidence in a case where the hearsay evidence of  a 

deceased person is  admitted,  who does not test i fy.   And his 

version on which the state now rel ies as set out  in both the 

f i rst  and second statements,  was chal lenged by al l  the 

accused even though the witness in the witness box displayed 

a favourable at t i tude towards al l  of  the accused, under 

c ircumstances where he recanted the version that he gave to 

the pol ice in both these statements.  And where his sole 

purpose was to exonerate al l  the accused.  20 

 

The prejudice to the accused would not  have the same ef fect 

by the admission of  the statement as i t  would have in the case 

where a witness who made a hearsay statement but d id not 

test i fy.    
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In my view therefore,  th is serves as a safeguard and f i l ter to 

amel iorate the harsh ef fects of  admitt ing the hearsay evidence 

that could not  be properly chal lenged.  Given these safeguards 

in my view the interests of  just ice just i f ies the admission of  

th is evidence.  

 

In th is regard in S v Ndhlovo & Others  which I  referred to 

earl ier the court  held at paragraph 50 at  p347 the fo l lowing:  

“The suggest ion that the prejudice in quest ion might 

include the disadvantage ensuing f rom hearsay being 10 

accorded i t ’s  just  evident ia l  weight once admit ted must 

be discountenanced.  However,  a just  verdict  based on 

evidence admit ted because the interests of  just ic e 

require i t  cannot const i tute prejudice.   In the present 

case Goldstone, J found i t  unnecessary to take a f inal  

v iew but accepted that  the strengthening of  the state 

case does const i tute prejudice.   That concession to the 

proposit ion in quest ion in my vie w was misplaced.  

Where the interests of  just ice require the admission of 

hearsay evidence the resultant  strengthening of  the 20 

opposing case cannot count as a prejudice for statutory 

purposes since in weighing the interests of  just ice the 

court  must a lready  have concluded that  re l iabi l i ty of  the 

evidence is such that  i ts admission is necessary and 

just i f ied.   I f  these requisi tes are fu l f i l led the very fact  of 
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the hearsay just i f iably strengthens the proponent ’s  case 

warrants i ts admission since i ts omission w i l l  run counter 

to the interests of  just ice.”  

(own underl in ing)  

 

In my view, even though the evidence is prejudic ial  to the 

accused there is no r isk that  their  fa ir  t r ia l  r ights were 

inf r inged if  the court  in the interests of  just ice admits the 

evidence as set  out  by Cameron, JA  in  the matter of  Ndhlovu.   

I t  is  under the overal l  protect ion that  any prejudic ia l  evidence 10 

is admit ted during a cr iminal t r ia l ,  obviously with the added 

caut ion that  such evidence is hearsay and the court  should be 

vigi lant  in admi t t ing such evidence without any good or 

compel l ing reason.    

 

ANY OTHER FACTOR 

 

This br ings me to the last  factor the court  should take into 

considerat ion in terms of  the provis ions of  the Act and th is is 

whether there is any other factor which just i f ies the admission 20 

of  th is evidence in the interests of  just ice.    

 

In my view, a factor which heavi ly weighs in favour of  

admitt ing th is evidence is the circumstances of  th is case, 

where a group of  people planned and conspired in a 
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c landest ine manner to commit  a cr ime, and where the only 

witnesses to the cr ime were the part ic ipants .  In th is case   one 

of  them avai led himself  to test i fy against  the others in order to 

proceed with the prosecut ion against  the group who later 

recants h is statements which he voluntary made upon which 

the prosecut ion of  the other members of  the group would be 

based.  I t  would be in my view, in the interests of  just ice,  that 

such a statement be admitted in terms of  the provis ions of  the 

Act as evidence against  the others.   

 10 

Usual ly in cases l ike these  where during the  conspiracy and 

planning stage  to murder someone there are no witnesses  to 

the int imate knowledge about such planning and  conspiracy,  

except the  part ic ipants therein, l ike the witness Luzuko   I t  is  

not  an ordinary case  where you have an eye-witness who 

observes the commission of  a cr ime because in the nature and 

in the manner of  a conspiracy i t  is  c landest ine,  i t  is  

underhand,where people would  wipe away their  t racks l ike in 

th is case the cel l  phone evidence was wiped out.   They close 

their  t racks and in such cases where you do not have any 20 

witnesses l ike th is .  

 

I t  is  in the interests of  just ice where a person  who came 

forward who was part  of  that group and who was wi l l ing to 

test i fy makes a statement to the pol ice,  which results in the 
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arrest  and prosecut ion of  other members of  that  group. Who 

then later without any just i f icat ion recants such statement  in 

the absence of  any other further evidence or eye -wi tnesses  

that  such recanted  evidence, i f  found to be re l iable, 

convincing and trustworthy,   be admit ted provided that  there 

would be no other reason in law to prohib i t  the admission of  

such evidence.  This is in my view, a compel l ing reason, 

together with the other factors set  out  above, that  such 

evidence be admitted  in the interests of  just ice,  which in my 

view, is re levant evidence which has suf f ic ient  probat ive value.    10 

 

This factor in my view, together with the other object ive and 

strong circumstant ia l  evidence, strengthens the probat ive 

value of  these two hearsay statements together the further 

evidence which reduces the inherent r isk and dangers of  

accept ing such evidence.  I t  is  evidence indeed which plays a 

decis ive and signif icant part  in convict ing the accused, which 

in my view can be regarded as compel l ing j ust i f icat ion for 

accept ing such evidence.  As I  said in cases l ike these, once 

again one must warn against  the wholesale acceptance of  such 20 

evidence as has been pointed out by the courts.    

 

I t  is  for these reasons that  I  admit ted the hearsay evidence of  

those two statements made by the witness Luzuko to Ngxaki  

and Mdokwana into evidence.  The evaluat ion of  the probat ive 
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value of  the evidence also wi l l  now play a part  in the overal l  

evaluat ion of  the evidence in th is case which would include the 

evidence of  the accused, and I  wi l l  now deal with that .    

 

I  wi l l  now deal with the evidence of  the individual accused and 

the witness that  test i f ied on behalf  of  accused 3.   None of  the 

accused impressed th is court as witnesses.   I  wi l l  f i rst ly deal 

with the evidence of  accused 1.  

 

His evidence that he was drunk for most of  the weekend 10 

preceding the ki l l ing of  the deceased is h ighly exaggerated 

and had been used as a convenient excuse for h im not to 

account for some al legat ions made against  h im.  L ike the 

version of  accused 2 I  f ind his evidence as to how i t  came 

about that Luzuko borrowed money f rom accused 2 is h ighly 

problemat ic.   I  f ind i t  st range that  he would have advised his 

brother to have borrowed money f rom accused 2 who his  

brother hardly knew and that  h is  brother could not  ra ise the 

money f rom somebody in Cape Town where he stayed, which 

seems he  af ter a l l   managed to ra ise and f ind the other 20 

R4 000 according to h is evidence.   

 

He further states that  i f  Luzuko did not  have any money on 18 

July 2018 that  he suddenly would have lots of  money on 22 

July 2018 to spend on lots of  l iquor.  He furthermore could not 
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expla in,  based on the cel l  phone records,  why his brother was 

cal l ing him on 22 July 2018 if  he and his brother were both 

together in Pop Inn Tavern.   He could  not  expla in th is but  later 

t r ied to state that  he does not know when his brother lef t  and 

he cannot remember what happened around him in the tavern 

because he was drunk.    

 

What is strange is that  he remembers everyth ing unt i l  before 

he came to the tavern,  for instance that  he remembers that he 

drank a bot t le of  VAT 69 whiskey,  he remembers that  he was 10 

taken home by his brother at  21h00 and taken to h is 

gir l f r iend’s house in the locat ion but he convenient ly cannot 

remember what happened between t he t ime he came to the 

tavern where his brother was up to the t ime when he lef t  the 

tavern.  This i t  seems he could convenient ly not  remember 

when he was confronted with the contents of  the statement of  

Luzuko where i t  is  stated that  at  some t ime on the eve ning of  

22 July 2018 he and accused 3 lef t  the tavern so that he can 

go and show accused 3 where the deceased stays.   

 20 

When he was conf ronted with the cel l  phone evidence which 

stated that  h is brother cal led him at  18h36 and 18h37 which 

shows that  he could  not  have been in Pop Inn Tavern with h is  

brother i f  h is brother in th is t ime cal led him on his cel l  phone, 

which the prosecutor then put to h im was the t ime according to 
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the statement of  Luzuko he had been with accused 3 to show 

him where the deceased stays.   His evidence in th is regard is 

unrel iable because i t  would have been highly unl ikely i f  he and 

his brother would have been at  the Pop Inn Tavern at the t ime 

when these cal ls were made.  And that  h is brother would have 

cal led him on his cel l  phone when  they were almost in each 

other’s company.   

 

Accused 1 was further not  a very impressive witness and his 

version in my view does not unsett le the al legat ions made by 10 

his brother Luzuko against  h im in the f i rst  statement made to 

the pol ice.  He furthermore  came across as a pathet ic and 

unconvincing witness,  in fact  there is object ive evidence which 

pi les up against  him which tends to show that  the al legat ions 

that  are made against  h im in Luzuko’s f i rst  statement are t rue.  

His conduct was also highly suspic ious af ter h is brother cal led 

him and to ld h im that  he to ld the pol ice everyth ing,  including 

that  he was involved in the commission of  the cr ime and to ld 

h im that  the pol ice are on their  way to arrest  h im.   

 20 

And whi le the pol ice were on their  way to arres t  h im accused 1 

packed his belongings and tr ies to f lee.  He later gives an 

unconvincing vers ion why he packed his belongings as to why 

he t r ied to move out of  the area.  He says that  h is l i fe had 

been in danger because of  the statement he made to the pol ic e 
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on 2 August 2018 and because of  another person that  had 

been arrested in an unrelated case involv ing the conspiracy to  

murder the deceased.   

 

These reasons accused 1 gives in my view, are unconvincing 

for the fo l lowing reasons; I t  cannot be a mere coinc idence that 

on the very same day that  h is brother had impl icated him in a 

statement to the pol ice whereaf ter his brother had cal led him 

to say watch out the pol ice are on their  way to arrest  h im that 

he decides to f lee.  And i t  cannot be that  he feared for  h is l i fe 10 

because when he made a statement to the pol ice he did not  

admit  h is gui l t .   I t  a lso cannot be because of  the fact that  the 

pol ice arrested someone else on a charge of  conspiracy to 

murder the deceased in a matter unrelated to th is case.  I t  

does not make sense.   

 

In my view, th is is strong evidence and his conduct is not  

consistent  with that  of  an innocent person that  were not 

involved in th is matter af ter he was informed that  the pol ice 

knows about h is involvement,  whereaf ter he t r ied to f lee.   This 20 

is strong ci rcumstant ia l  evidence to prove the re l iabi l i ty and to  

provide a guarantee for the t ruthfu lness of  the f i rst statement 

Luzuko made to the pol ice.    
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His evidence as to why he t r ied to mislead the pol ice in the 

statement he made on 2 August  2018 to Sergeant Petros about 

the movement of  Luzuko and who accompanied Luzuko over 

the weekend the deceased was ki l led is a lso not  re l iable and i t  

is  unconvincing.   He furthermore t r ied to mislead the pol ice as 

to the ident i ty of  accused 3,  knowing that  accused 3 was with 

Luzuko over the weekend in Knysna when the deceased was 

ki l led.   Why would he want to h ide th is fact .    

 

He knew accused 3,  he knew him long before,  the t ime of  the 10 

of fence.  Why would you want to h ide th is fact  and why would 

one want to h ide the ident i ty of  accused 3.  He furthermore did 

not  te l l  the pol ice that  Luzuko came to see accused 2 over the 

weekend in connect ion with h is house. I f  i t  was for an innocent 

purpose that  Luzuko came to see accused 2,  why would he 

hide th is fact  f rom the pol ice.   His conduct by hid ing the t rue 

ident i ty of  accused 2 and 3,  whom Luzuko says was involved in 

the ki l l ing of  the deceased, is not  consistent  with that  of  an 

innocent person.   

 20 

Once again th is fact  is a guarantee for the re l iabi l i ty of  what 

Luzuko had ment ioned in the statement about the involvement 

of  a l l  three of  the accused.   
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There are many further aspects of  the evidence, especia l ly 

given by accused 1 in cross -examinat ion which are of  an 

unsat isfactory nature.  I t  is  on record.   The eviden ce of  

accused 1 is not  reasonably possib ly t rue and i t  is  re jected as 

fa lse.    

 

Accused 2 was an equal ly unimpressive witness.   His  vers ion 

is r iddled with inconsistencies and i t  is  h ighly improbable.   The 

meri ts of  h is version in my view does nothing to u nsett le the 

strong evidence which has pi led up against  h im, especia l ly that  10 

which is set  out  in the f i rst  statement of  Luzuko.  His evidence 

as to how i t  came about and the reason as to why Luzuko 

cal led him is not  convincing and highly improbable.   

 

I  am in agreement with the prosecutor that  i t  seems that  on the 

object ive evidence i t  seems that  Luzuko indeed had an issue 

with h is house to sort  i t .   Al l  of  the accused latched onto th is 

qui te opportunist ical ly to f i t  in  with the version of  accused 2 as 

to why i t  was necessary for Luzuko to come and have a 

meet ing with h im.   20 

 

I  f ind i t  qui te astonishing that he would have made a specia l 

arrangement to meet Luzuko on Sunday 22 July 2018 to advise 

him about h is house problems if  he on his own admission could 

have given him that  advice over the phone.  And that  he would 



 106 JUDGMENT 
 
 
have gone through al l  the t rouble to contact  Luzuko more than 

once on the Sunday pr ior to the meet ing,  to f ind out where he 

is so that  he can discuss th is problem.  Where in fact  and 

indeed he had been to ld by Luzuko on 18 July 2018 what the 

essence of  the problem was over the phone. His insistence 

that  i t  was necessary to have a meet ing with Luzuko for that 

specif ic purpose is h ighly improbable.    

 

One would not have expected that  a municipal  cou nci l lor of  

such high cal ibre as he was to convene a meet ing with a 10 

person who came al l  the way f rom Cape Town to  at tend to a 

problem with h im which he could easi ly have disposed of  over 

the phone with in a few minutes.    

 

I f  one goes back to Luzuko’s evide nce he says accused 2 on 

his own dishonest vers ion was not much of  assistance to h im.  

I f  one si ts back and looks at  the tota l i ty of  what he says i t  

seems that  u l t imately accused 2 could not  help h im with h is  

housing problem, i f  there was such a problem, b ecause he 

referred Luzuko to Bulelane Sekota.  He could easi ly r ight  f rom 20 

the onset have referred Luzuko to that  person.   

 

So I  f ind the reasons he, accused 2 as wel l  as accused 3 gave,  

as to why i t  was necessary to have a meet ing with Luzuko 

immediately a f ter he came into Knysna as preposterous to say 
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the least .  Why was al l  the te lephone contact  between them on 

more than one occasion ,  necessary for such a simple issue 

Luzuko needed to resolve,  which as said earl ier ,  Accused 2 

could not  u l t imately assist  h im with .  By doing th is,  he was 

trying to h ide the real  reason as to why he had to meet 

Luzuko, and that  reason, I  found to be more probable that  the 

reason why they met each other and why Luzuko had to go to 

Knysna was that  which Luzuko stated in h is f i rst  statement he 

made to Ngxaki .  Which was to d iscuss and plan with accused 3 

the assassinat ion and murder of  the deceased, and for no 10 

other reason.   

 

I  f ind i t  ludicrous and preposterous that  he would have done 

th is and i t  seems that  h is further explanat ion about the 

numerous cal ls that  he made af ter the meet ing,  which was to 

d iscuss th is housing problem further,  laughable.   Luzuko cal ls 

h im at  17h21 on 22 July 2018, later again at  17h31 once again 

to d iscuss th is housing problem.  Then he at  19h27 again cal l s 

Luzuko to once again to ask him i f  he indeed was able to get 

help.  This is tota l ly unconvincing  20 

 

Then at 20h09 Luzuko cal ls h im back,  once again to d iscuss 

th is housing problem. This is an unconvincing and chi ld ish 

reason he gives th is court  why these ca l ls were made between 

him, which was that  he wanted to f ind out  i f  Luzuko had indeed 
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found the person of  the street  committee or housing committee 

he referred him to.   He is a counci l lor,  a respected man in 

Concordia.  He could have referred Luzuko to an a ssistant  or 

to someone else but h is insistence to speak to Luzuko and 

Luzuko ’s  persistence to speak to h im does not make sense.  I t  

must have been for another reason and the only p lausib le 

reason is the reason which Luzuko has given in h is f i rst  

statement to the pol ice.   L ike I  said i t  is  h ighly chi ld ish and 

laughable reasons as to why these cal ls were made between 

the two of  them.   10 

 

What I  a lso f ind highly implausib le is the version of  accused 2 

that coincidental ly at  the same t ime when Luzuko made a cal l  

to h im on 18 July 2018 to enquire whether he could assist  h im 

with h is housing prob lem. Luzuko with whom he had no contact 

for about ten years,  would qui te fortu i tously asked him, to lend 

him R5 000.  This is preposterous and also highly implausib le 

that  that  could have happened.  And then he comes again with 

th is chi ld ish and laughable explanat ion that  when Luzuko 

asked him to advance him th is loan he did not  ask him why he 20 

wanted the money.  

 

He just  gives th is money then on top of  i t  a l l  he goes to the 

extra t rouble to go to Shopri te to have th is money paid in 

through the Money Market.   He had to go stand in the queue to 
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go through al l  th is t rouble when th is person says wi l l  come to 

Knysna over the weekend.  Once again h ighly implausib le,  not 

convincing the reasons as to why he says he advanced th is 

R1 000.   

 

I f  regard once again is to be had to the statement of  second   

the second statement  Luzuko made to Mdokwana,,  he says i t  

was an amount of  R1  000 to pay for petro l  for Luzuko to t ravel  

with accused 3 f rom Cape Town.  That in my view is an 

except ional ly p lausib le reason as to why one would advance a 10 

person R1 000.  Then rather belatedly,  he says th is money was 

paid back to h im which was not fu l ly canvassed with Luzuko.   

 

I f  one looks closely at  th is explanat ion,  i t  seems Luzuko 

should have given him the money over the weekend when he 

was in Knysna. Strangely,  af ter the deceased was ki l led,  

Luzuko travels wi th accused 3 back to Cape Town. Luzuko 

te l ls h im he cannot give him the money at that  stage.  The 

purpose was r ight  f rom the onset that  Luzuko would pay back 

his money over that  weekend.   20 

 

Then rather belatedly,  he says Luzuko had to go back to Cape 

Town because something came up. And that  he (Luzuko) wi l l  

pay back his money somet ime in the future.   Then he comes up 

with th is far -fetched chi ld ish excuse and reason, he says 
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Luzuko was one day in Queenstown and Luzuko cal led him and 

asked if  he knows anybody in Queenstown because he wants 

to pay back his money, then Luzuko pays that  money to a  

person by the name of  L i ta in Queenstown.  This was never 

a lso put to the wi tnesses and Mr Derckssen, an experienced 

at torney of  th is court ,  in  my view, would have put i t  to th is 

witness.   This c lear ly is a fabr icat ion and accused 2 made up 

th is story whi le he was in the witness box.   L ike I  said,  the 

reasons prof fered by Luzuko in h is  statement as to why th is 

R1 000 was advanced is more plausib le and acceptable and 10 

convincing than the reasons accused 2 says the R1  000 was 

advanced to Luzuko.   

 

The evidence of  accused 2 in my view is not  reasonably 

possib ly t rue and the court  re jects i t  as fa lse.     

 

Accused 3 was also not a very impressive witness.   His 

evidence to the extent  that  due to h is in jury he could  not  have 

commit ted th is offence does not impress th is cour t.  I t  is  

exaggerated and opportunist ic .  I t  seems that  he was using th is 20 

misfortune that  befel l  h im to h is benef i t .   I  say th is in the l ight  

of  the overwhelming evidence against  h im about h is 

involvement in th is of fence.  
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I  have already earl ier in th is jud gment referred to the strong 

evidence against  h im, the evidence of  the ident if icat ion of  Mrs 

Malosi  and her son, who ident if ied him there on the evening of  

23 July 2018 to have made enquir ies about the whereabouts of  

the deceased l i teral ly minutes or with i n the hour before the 

deceased was ki l led.    

 

I  a lso f ind i t  h ighly unl ikely that  a very s ick person, which he 

t r ies to portray himself ,  would undertake the long journey to 

Knysna f rom Cape Town without h is medicat ion and 10 

furthermore that  he would have been sat isf ied to have been 

lef t  at  Pop Inn Tavern for most of  the t ime during the course of  

the weekend whi le the person that  he accompanied, which was 

Luzuko, was gal l ivant ing in Knysna by dr inking alcohol, 

enterta in ing and sleeping with women, and he would  be si t t ing 

l ike a meek lamb and doing nothing about i t .   That is an 

exaggerated version which no person in h is or her r ight fu l  mind 

would bel ieve.    

 

He does not convince th is court  that  he merely came to Knysna 20 

as an innocent person without any specif ic reason, just  to be 

ignored by the person who asked him to accompany him.  His  

evidence about why he was pointed out by Mrs Malosi  and her 

son is incoherent and inconsistent .   He f i rst  t r ied to convince 

th is court that  the reason why he was pointed out was because 
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the witnesses were in court  at  the t ime of  h is f i rst  appearance 

but then again he says i t  may have been that  photos would 

have been taken of  h im in court which might have appeared on 

socia l  media which the witness would have seen pr ior to them 

point ing him out at  the ident i ty parade.  He then ult imately 

says that  he cannot d ispute the evidence of  these two 

witnesses when they say they did not  at tend court  and that 

they did not  see any photos of  h im on socia l  media.    

 

He was unable to expla in why these witnesses said that he 10 

was at  their  house on the evening of  22 July 2018 and 23 July 

2018 respect ively to f ind out  i f  the deceased was home. I  am 

sat isf ied that  these two witnesses had enough t ime to ident ify 

accused 3,  they gave a proper descr ipt ion o f  the way he 

looked, the l ight ing in and around the house at  the t ime of  the 

ident if icat ion when they observed him was good and they had 

a proper opportunity to observe him.  

 

I t  was not a f leet ing observat ion of  a person running away.  He 

came there and he had a discussion with both of  them, he 20 

even properly and in a very pol i te manner greeted Mrs Malosi 

and asked her how she was.  These witnesses thereaf ter,  af ter 

a proper photo ident if icat ion was held,  ident if ied him as the 

person that  was at the house o f  the deceased.   
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This fact  as pointed out ear l ier furthermore strengthened the 

version of  Luzuko where he says in h is statement that  accused 

3 went to the house of  the deceased on the evening of  22 July 

2018 and also on the evening of  23 July 2018, he we nt back to 

look for the deceased, which is a further guarantee as I  said 

for the correctness and genuineness of  the evidence and the 

t ruthfu lness of  th is witness based on the statement.   

 

The quest ion then was for what purpose was he vis i t ing the 

house of  the deceased on these two occasions.   According to 10 

Luzuko i t  was to f ind out  whether the deceased was at  home 

so that he could be ki l led.  That once again is the only 

probable reason and i t  is  to be found in th is f i rst  statement of  

Luzuko.  His further evidence as to h is movements on the 

evening of  23 July 2018 and the number of  cal ls he made to 

Luzuko and the reasons therefore is not  convincing.    

 

Furthermore,  and I  must h ighl ight  th is fact ,  the mere fact  that 

he might have been disabled to the extent  tha t  he could not 

properly walk or run does not mean that  he could not  have 20 

used a f i rearm to k i l l  the deceased.  This fact  is borne out by 

the evidence as referred to earl ier in the f i rst  statement of  

Luzuko, where he said he asked accused 3 how he ki l led th e 

deceased whereupon accused 3 said he f i red three shots of  

which the last  one was in the head.   
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As I  said earl ier ,  these facts could only have fa l len with in the 

knowledge of  the person that  k i l led the deceased.  I  f ind the 

version of  accused 3 implausib le and not reasonably possib ly 

t rue.   The evidence of  the physiotherapist ,  Mr Phi l ip  Beukes, 

shows that  accused 3,  due to h is physical  condit ion as a result  

of  an incident he was involved in 2013, was unable to run at  

the t ime when he conducted a physical  examinat ion on him on 

5 December 2013.  That evidence in my view, does not destroy 

or negate the forceful  and overwhelming evidence against  h im 10 

that  he was the person that  was at  the house of  the deceased 

on the evening of  22 July 2018 and that  he was ther e with in 

the hour of  the ki l l ing of  the deceased on the evening of  22 

July 2018,  This comfortably f i ts in with the version of  Luzuko 

in the f i rst  statement he made that  accused 3 was indeed there 

on these two occasions and that accused 3 was the person 

that  was used as an assassin to k i l l  the deceased.   

 

The evidence in my view against  a l l  three of  the accused is 

overwhelming.  The state has proved i ts case against  a l l  three 20 

accused beyond reasonable doubt on the fo l lowing basis.   That 

accused 2 had acqui red the assistance of  accused 1 and his 

brother Luzuko to procure the services of  accused 3 to 

assassinate the deceased, Victor Malosi ,  on 23 July 2018 and 

furthermore I  am sat isf ied that  a l l  three of  them together with 
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the witness formed a common purpose by means of  a pr ior 

agreement to murder the deceased.  I  therefore f ind al l  three 

accused GUILTY on the main count of  murder of  Mr Victor 

Malosi .   

 

This br ings me to the quest ion whether a l l  three accused 

should be convicted on counts 3 and 2 and 3 even th ough 

accused 3 on the evidence was found to be the person that 

was in possession of  a f i rearm f rom which ammunit ion was 

discharged and which was used to k i l l  the deceased.  I t  is 10 

clear as said earl ier f rom the evidence that  there was a 

common purpose based  on a pr ior agreement on the 

instruct ion of  accused 2 to murder the deceased.  From the 

evidence and circumstances of  th is case the only reasonable 

inference that  could be drawn was that  a f i rearm should be 

used.   

 

In my view, i t  would be nonsensical  to come to a d i f ferent  

conclusion,  a l though th is fact  is not stated direct ly in the f i rst 

statement of  Luzuko, such an inference can without a doubt be  20 

reasonably inferred.   And al l  3 of  them were in jo int  

possession of  the f i rearm al though i t  was in the actua l physical  

possession of  Accused 3 at  the t ime of  the commission of  the 

cr ime.  
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In S v Ramoba 2017 (2) SACR 353 (SCA) the Supreme Court of Appeal had 

the following to say in this regard: 

“ [12]  The pr incip les of  jo int  possession in re lat ion to the cr ime 

of  unlawful  possession of f i rearms in instances of  robbery 

commit ted by a group of  people,  as in th is case are t r i te.  They 

were apt ly expla ined by Marais J in S v Nkosi who, af ter 

f inding in that  case that  there was actual  physical  possession 

(corpus) of  the  three guns by the three robbers individual ly,  

stated that  the only quest ion to be decided was whether there 

was the necessary mental  intent ion or animus to render their 10 

physical  possession of the guns, possession by the group as a 

whole.  The learned judge then said that  the quest ion of 

whether the group (and hence the appel lant)  possessed the 

guns had to be decided with reference to the issue of  whether 

the State had establ ished, on the facts f rom which i t  could be 

inferred by a court ,  f i rst ly,  that the gr oup had the intent ion 

(animus) to exercise possession of the guns through the actual 

detentor and secondly,  the actual  detentors had the intent ion 

to hold the guns on behalf of  the group. Marais J appl ied the 

pr incip les set out  in R v Blom for drawing an inference from 20 

proven facts, namely:  

‘1. The inference sought to be drawn must be consistent 

with a l l  proved facts.  I f  i t  is  not , then the inference 

cannot be drawn.  
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2. The proved facts should be such that  they exclude 

every reasonable inference from them s ave the one to be 

drawn. I f  they do not exclude other reasonable 

inferences, then there must be a doubt whether the 

in ference sought to be drawn is correct . ’  

 

[12]  In convict ing the appel lant  for (unlawful)  jo int  possession 

of  the Norinco pisto l  and the R4  and R5 r i f les,  the court  a quo 

re l ied on S v Khambule  where i t  was held,  incorrect ly in my 

view, that  there was no reason why in appropriate s i tuat ions 10 

and i f  the doctr ine of  common purpose was appl ied,  the 

common intent ion to possess the f i rearms jo int ly  could not  be 

inferred.  The court  a quo then concluded that  i f  i t  was the 

intent ion of  the members of  the group to use f i rearms in the 

execut ion of  a robbery or murder to the advantage of  them al l ,  

they associated themselves with the possession of  f i rearms .  

Possession of  the f i rearms accordingly had to be taken by one 

or more members of  the gang and on behalf  of  and to the 

advantage of  the group. In S v Khambule  i t  was reasoned thus: 

the only and sole inference that  can be drawn from the proven 20 

or establ ished fact of  common purpose, is that there was jo int 

possession of f i rearms used in the commiss ion of  the robbery.  
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[13]  S v Khambule  was correct ly cr i t ised in S v Mbul i  where 

Nugent JA, stated that  whi le he agreed that  there is no reason 

in pr incip le why a common intent ion to possess f i rearms jo int ly  

could not be establ ished by inference, he could not   agree with 

the further suggest ion that  a mere intent ion on the part  of  the 

group to use the weapons for the benef i t  of  them al l  would 

suf f ice for a convict ion  for unlawful  jo int  possession of  

f i rearms. He then concluded that  on the facts of  that  case, i t  

could not  be said that  the only reasonable inference from the 

evidence was that the accused possessed the hand grenade 10 

jo int ly.  Important ly,  Nugent JA said tha t  mere knowledge by 

the others that one of their  own was in possession of a hand 

grenade and even acquiescence by them in i ts use for fu l f i l l ing 

their  common purpose to commit  robbery,  was not suf f ic ient  to 

make them jo int  possessors of  the hand grenade. A s there was 

no evidence which showed which of  the accused there was in 

possession of  the hand grenade, Nugent JA set  aside that  

appel lant ’s convict ion of  unlawful possession of  a hand 

grenade.”  

 20 

And as said earl ier the only reasonable inference based on th e 

facts of  th is case is that  i t  is  c lear that  there was a common 

intent ion to possess the f i rearm and ammunit ion jo int ly for the 

benef i t  of  a l l  the accused.The intent ion to exercise possession 
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of  the gun through the actual  detente in  th is case accused 3, 

and secondly the actual  detente ,  in  th is case accused 3,  had 

the intent ion to hold the gun on behalf  of  the group.  In order 

for accused 3 to have executed th is murder and to give ef fect 

to th is common purpose he had to hold these guns on behalf  of  

accused 1 and 2.   In the result  the only reasonable or 

inference that  the court  can draw is that  based on the pr incip le 

of  common purpose accused 1 and 2 also possessed th is 

f i rearm and ammunit ion the state a l leged.  

 10 

 In the result  therefore ,  I  f ind al l  three GUILTY also on counts 

2 and 3.   Therefore al l  three accused are found gui l ty on al l  

three charges.    

 

 

 

  

…………………………..  
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