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JUDGMENT 

 

 

DAVIS, J:     

 

This is an appl icat ion fo r summary judgment as wel l  as an 

appl icat ion in terms of Rule 46A of the Uniform Rules of  Court 

to declare the immovable property of  the defendants be 

specia l ly executable.    20 

 

The appl icat ion for summary judgment is opposed and the 

defendant has f i led an answering aff idavi t .   There does not, 

however,  appear to be an af f idavi t  f i led by the defendants  in 

http://www.saflii.org/content/terms-use
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opposit ion to the appl icat ion in terms of Rule 46A.  In short  the  

centra l  d ispute in th is  case turns on the pr incipels re lat ing to  

summary judgment.    

For many years the pract ice in the Western Cape Hig h Court  

has been that  opposed appl icat ions for summary judgments 

are argued at the end of the ro l l  in Mot ion Court .    However,  in 

Propel l  Specia l ised Finance (Pty) Ltd v Point  Bay Body 

Corporate & Another  [2020] ZAWCH Binns-Ward, J held that  i t  

would be appropriate for summary judgment appl icat ions which 

are opposed to be heard and determined on a semi -urgent ro l l .   10 

 

The learned judge referred to the amended rule 32 of the 

Uniform Rules of Court  and in part icula r the ru le that  an 

appl icat ion for summary judgment may be brought only after 

the del ivery of defendant ’s p lea.  In h is v iew, summary 

judgment does not carry the degree of  expedit ion which had 

been contemplated in the or ig inal idea of  the concept of 

summary judgment.    

 

Binns-Ward, J pointed to the necessi ty for the pla int i f f  now to 20 

engage with defendant ’s p lea which means that  less use is 

now being made of  the summary judgment procedure  and the 

papers in an opposed summary judgment appl icat ion are 

general ly far more voluminous than  previously had been  the 

case.   Therefore the learned judge took the view that i t  would 
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now be appropriate for summary judgments to be brought on a 

semi-urgent basis.   

 

Turning to the amended rule, Rule 32(2)(b) i t  imposed a dut y 

on the pla int i f f  to br ief ly expla in why the defence as pleaded 

does not ra ise any issue for t r ia l .   The authors of Erasmus 

Superior Court  Pract ice  (2n d  ed) at  D1-406 state that lengthy 

explanat ions may frustrate the object  of  summary judgment 

envisaged by the ru le and may for that  reason amount to a n 

abuse of the process as such result ing in an appropriate costs 10 

order being made against the pla int i f f .   They ci te as an 

example the case of  a defendant who raises a defence of  

reckless credi t  in  an act ion based on a credi t  agreement fa l l ing 

under the Nat ional Credit  Act  34 of  2005 and resists an 

appl icat ion for summary judgment on the basis of  th is  defence, 

the pla int i f f  wi l l ,  in terms of  sub ru le 2(b),  be ent i t led to set out 

facts supported by the necessary d ocuments to br ief ly expla in 

why the defence as  pleaded does not ra ise any issue for t r ia l .    

 

For a d iscussion of  th is part icular ru le and i ts impl icat ions .   20 

See  Tumilong Trading CC v Nat ional Securi ty & Fire (Pty) Ltd  

[2020] ZAWCHC 28 part icular ly at  pa ras 21-23.   

 

But even when one looks at  th is part icular ru le a key quest ion 

remains:  is the defence which has been made a bona f ide  
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defence tested with regard to the manner in which i t  has been 

substant iated in the opposing aff idavi t .    

 

In th is connect ion Rule 32(3)b provides that  the defendant may 

sat isfy the court  by af f idavi t  . . .  or with the leave of  the court  by 

oral  evidence of  such defendant or any other person who can 

swear posi t ively to the fact  that  defendant has a bona f ide  

defence to the act ion , such af f idavi t  or evidence shal l  d isclose 

fu l ly the nature and grounds of  defence and the materia l  facts 

re l ied thereunder.    10 

 

To again c i te Erasmus at  D1409:  

“Whi le i t  is  not  incumbent upon the defendant to formulate h is 

opposit ion to the summary judgme nt appl icat ion with the 

precis ion that would be required in a p lea nonetheless when 

he advances his content ion in resistance to the pla int i f f ’s  c la im 

he must do so with a suf f ic ient  degree of  c lar i ty to enable the 

court  to ascerta in whether he has deposed to a defence which 

i f  proved at the t r ia l  would const i tute a good defence to the 

act ion. ”    20 

 

Af f idavi ts in summary judgment proceedings are customari ly 

t reated with a certa in degree of  indulgence and even a tersely 

stated defence may be a suff ic ient indica t ion of  a bona f ide  

defence for the purposes o f  the Rule.    
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The authors of  Erasmus, supra  correct ly in my view, have 

taken the view that  whi lst the rule is poorly draf ted and 

somewhat ambiguous in the purposes that  i t  seeks to serve , 

there st i l l  remains an animat ing idea of  expedit ion of 

resolut ion o f  the dispute .   Thus while many appl icat ions may 

be best determined by a court s i t t ing in a case al located on a 

semi-urgent ro l l  where more t ime would be able to be devoted 

to a comprehensive analysis of  a l l  o f  the pleadings, there wi l l  

be cases where a p la int i f f  which seeks a  summary judgment 10 

would be ent i t led to argue that  an examinat ion of  the papers , 

even cursori ly ,  reveals that  the matter can and should be dealt  

wi th expedit iously.    In my view , th is is one of  these cases 

which wi l l  become apparent fo r the reasons that I  shal l  

advance present ly.  

 

I  turn then to p la int i f f ’s  case.  Pla int i f f  has cla imed payment of  

an amount of  R2 256 791.26 together with interest  of  8% from 

16 August 2019 calculated and capit a l ised monthly in arrears 

being in respect of  monies lent and advanced by pla int i f f  on a 20 

mortgage loan agreement with number […]49 to f i rst  defendant 

at  the latter ’s specia l  instance and request, the fu l l  amount of 

which pla int i f f  contends is owing, d ue and payable.  

 

This agreement was in wri t ing.   No netheless a copy thereof , 
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notwithstanding a di l igent search according to p la int i f f ,  could 

not  be found.   Pla int i f f  contends that  the agreement would 

have been concluded in accordance with the standard pra ct ice 

that  appl ied at  the t ime in respect of  s imi la r agreements and 

that  the standard document employed, and  which is annexed to 

the papers.    I t  contains the terms and condit ions that apply to 

the or ig inal  agreement.   Pla int i f f  aver s that  the agreement was 

for a period of 16 years and 7 months with monthl y insta lments 

of  R33 813.65.   

 10 

The agreement provided for the registrat ion of  a mortgage 

bond in favour of  the pla int i f f ,  the terms and condit ions 

whereof apply to the loan.  

 

But the defendant argues as fo l lows:   The calculat ions which 

the pla int i f f  has made in substant iat ion of  i ts c la im are 

incorrect .   Defendant  goes on to say that  the extent  of  the 

indebtedness cannot be provided with suf f ic ient  part icular i ty so 

as to just i fy the fact  that the pla int i f f  has a l iquidated cla im.  In 

short ,  a c lear d ispute exists as to the quantum and  thus the 20 

meri ts of  the cla im.  Therefore the matter fa l ls outside of  the 

scope of  a summary judgment appl icat ion.    

 

In part icular ,  defendant  refers as wel l  to documents which  are 

at tached to the papers and which indicate that  there was a 
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mortgage bond in the amount of  R200  000 as opposed to the 

far larger sum referred to by pla int i f f .    

So much for the broad dispute.   In her answering af f idavi t  in 

opposit ion to the summary judgment appl icat ion the f i rst  

defendant has, in addit ion to the point  I  have summarised 

ra ised two in l imine  points,  which I am obl iged to deal with, 

being:  short service and lack of  service on the City of  Cape 

Town; in part icular  that  the City of  Cape Town should be jo ined 

because i t  has a mater ia l  interest  in these proceedings 

part icular ly g iven the appl icat ion to sel l  the property in 10 

execut ion.   I  turn to deal with these points.    

 

SHORT SERVICE  

The appl icat ion for summary judgment appears to have been 

served on 2 October 2020.  The appl icat ion must be d el ivered 

(that  is served) on the defendant with in 15 days af ter the 

del ivery of  the plea.  Pla int i f f ,  at best for defendant ,  served 

papers two days short  of the prescr ibed period.    

 

Al though deal ing with a d i f ferent  context ,  the Const i tut ional 20 

Court  in Eke v Parsons 2016(3) SA37(CC) at  para 39 accepted 

that ,  where the interests of  just ice dictate ,  courts may depart 

f rom a str ict  adherence to the ru les.   In any event i t  is  

permissib le , in my view, to request condonat ion of such a 

technical  breach in court  (see in part icular McGil l  v Vlakplaats 
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Brickworkers (Pty) Ltd  1981(1)  SA 637(W) at  641).  

JOINING THE CITY  

Turning to the second of the in  l imine  points, that is 

concerning the City ,  again th is is a very technical  argument in 

that  the City of Cape Town is owed less than R2 500 in rates 

and taxes.    The property which is the subject  matter of  th is 

appl icat ion is valued at  the very least  at  more than R2.4 

mi l l ion.   I t  cannot be argued that  the ent i re case sho uld be 

postponed simply because of  th is part icular technical  argument 

and part icular ly in the l ight  of  the meri ts of  the case to which I 10 

now turn.  

 

THE MERITS 

The meri ts,  I  have already set  out .   The basis of  the 

defendant ’s c la im is that  she does not owe more than 

R240 000.  As she states in her aff idavi t  the pla int i f f  c la ims 

the amount of  R2 256 791.26 together with interest of 8% from 

16 August 2019 calculated month in arrears.    

“As is apparent f rom the pla int i f f ’s  amended part iculars 

of  c la im dated 6 May 2020 that  the pla int i f f ’s  c la im 20 

against  me is based on the fact that  I  purported (sic)  

entered into a mortgage loan agreement with number 

[…]49 at my specia l  instance and request.   Furthermore, 

and i t  is  evident from the pla int i f f ’s  part iculars of  c la im, 

that  the pla int i f f  is unable to locate the actual  agreement 
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entered into between pla int i f f  and me . . .  the pla int i f f  then 

cont inues to p lea al leged terms of the or ig inal  

agreement.   I t  fol lows that  the agreement was for 16 

years and 7 months.   The monthly insta lment amounted 

to R33 813.65 and the mortgage bond be registered in 

favour of  the pla int i f f .   In support of  th is the pla int i f f  

annexed annexure A2 as said mortgage bond.  I  stop to 

pause and admit that  annexure A2 was executed and 

registered over the immovable property known as erf  […] 

Eversdal in the City of Cape Town . . .   However, on 10 

perusing annexure A2 i t  is  apparent that same 

contradicts the al leged terms of  the or ig inal  agreement 

as pleaded in the fo l lowing respects.    In annexure A2 I 

admit that I  am indebted to the pla int i f f  in  the sum of 

R200 000 with an addit ional amount of  R40  000, not 

approximately R2 000 000.”   

 

In short ,  the fundamental  proposit ion which has been 

advanced by the defendant is that there was one mortgage 

bond for R200 000 and that  the cla im which has been brought 20 

by pla int i f f  is  unsubstant iated and has no basis in law or fact .    

 

Pla int i f f ,  by contrast ,  insists that  there were four mortgage 

bonds over the property and not one as al leged by the 

defendant.    Pla int i f f  submits further that ,  a l though the 
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orig inals have been los t ,  the copies at tached to the papers 

suf f ice as evidence.   

 

There is c lear support  for th is argument  to be found in the 

typical ly  careful ly constructed judgment by Rogers,  J in Absa 

Bank v Zalvest  2014(2) SA 119(WCC) at  paras 9 -10 where the 

learned judge said the fo l lowing:  

“The Rules of  Court  exist  in order to ensure fa ir  p lay and 

good order in the conduct of  l i t igat ion.   The Rules do not 

lay down the substant ive legal requirements for a cause 10 

of  act ion nor in general  are they concerned with the 

substant ive ru les of  evidence.  The substant ive law is to 

be found elsewhere,  many in legis lat ion and the common 

law.  There is no ru le of  substant ive law to the ef fect  that  

a party to a wri t ten contract is p recluded from enforcing 

i t  merely because the contract  ha s been destroyed or 

lost .   Even where a contract  is required by law to be in 

wri t ing (e.g.  a contract  for the sale of  land or a 

suretyship) what the substant ive law requires is that a 

wri t ten contrac t  in accordance with the prescr ibed 20 

formal i t ies should have been executed; the law does not 

say that  the contract  ceases to be of  effect  i f  i t  is  

destroyed or lost.  In regard to the substant ive law of 

evidence the or ig inal  s igned contract  is the best  evide nce 

that  a val id contract  was concluded and the general  r ule 



 11 REPORTABLE JUDGMENT 
 
 

1340.2020/2020.10.26/er  /… 

is thus that the or ig inal  must be adduced but there are 

except ions to th is ru le,  one of  which is that  where the 

or ig inal  has been destroyed or cannot be found despite a 

d i l igent search in such a case a l i t igant who rel ies on the 

contract can adduce secondary evidence of  i ts 

conclusion . . .  there are in modern law no degrees of 

secondary evidence (one does not have to adduce the 

best  secondary evidence).   Whi le a photocopy of  the last 

or ig inal  might  be better evidence than oral  evidence 

regarding the conclusion in terms of  the contract  both 10 

forms of  evidence are admissib le once the l i t igant is 

excused from producing the or ig inal . ”  

 

Manifest ly th is  d ictum appl ies to the facts of  th is case.  There 

is no suggest ion that  there was not a d i l igent search  by 

pla int i f f  nor that the cop ies are no copies of  documents wh ich 

clear ly provide evidence.  

 

There is a much more fata l  addit ional fact  of  which 

considerat ion must  be taken.  In addit ion to the copies of the 20 

four mortgage bonds at tached to the summary judgment 

appl icat ion,  p la int i f f  has produced a copy of  an af f idavi t 

deposed to by the f i rst defendant in a previous summary 

judgment appl icat ion in 2016, the contents of  which are 

devastat ing to i ts defence.  The contents require to be read 
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fu l ly:  

“The property is owned by myself  under deed of  t ransfer 

number T and the subject  of  the mortgage bond loan 

agreement with account reference number 806351115749 

(the credi t  agreement).   A credi t  agreement is found in 

the Nat ional Credit  Act  . . .   and which credi t  agreement is 

secured by four mortgage bonds registered over the 

property in favour of  the bank.”   

I  should add that th is is manifest ly the same property and 

therefore to that  extent  the same mortgage bond.  10 

 

The defendant cont inues:  

“ In and during 2004 I  made appl icat ion to the bank for a 

f i rst  mortgage bond agreement with account reference 

number […]49 which was duly granted and the capita l  

sum of R1 000 000.00 was lent  and advanced to me by 

the bank as securi ty for the mortgage loan.  A mortgage 

bond was registered over my pr imary residence erf  […] 

Eversdal s i tuated at  […] Road, Eversdal . . .    In and 

during 2006 I made a further appl icat ion to the bank for a 20 

second mortgage loan under the same account reference 

number which was duly granted and the capita l  sum of  

R250 000 was lent  and advanced to me by the bank as 

securi ty for the mortgage bond.  A second mortgage bond 

was registered over the property . . .   In and during 2006 I 
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made a further app l icat ion to the bank for a third 

mortgage loan agreement under the same acc ount 

reference number which was duly granted and the capita l 

sum of R200 000 was lent  and advanced to me by the 

bank.  As securi ty for the mortgage loan a th ird mortgage 

bond was registered over the property at  the Cape Deeds 

Registry . . .   In and during 2006 I  made a further 

appl icat ion to the bank for a fourth mortgage loan 

agreement under the same account reference number 

which was duly granted and the capita l  sum of R150  000 10 

was lent  and advanced to me by the bank.  As securi ty 

for the mortgage loan a fourth mortgage bond was 

registered over the property . . .   The aforesaid  mortgage 

loan agreements shal l  be col lect ively referred to as the 

credi t  agreement.”  

 

This Court  is thus confronted by a defendant deposing to an 

af f idavi t  in  which she acknowledges  expressly that  there were 

four mortgage agreements in th is regard.  Y et brazenly  she 

comes before th is Court and opposes a summary judgment 20 

appl icat ion by suggest ing there was only one such mortgage 

bond and that she only owes R200  000 as opposed to R2 

mi l l ion and more.   I t  is  t ru ly a quintessent ia l  act  of  bad fa i th .    

 

There was no suggest ion that the 2016 af f idavi t  was not that  of 
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the f i rst  defendant ,  that  she had not deposed to i t ,  that  these 

were not facts of which account could be taken.  This does 

reveal considerable level  of  bad fa i th by way of a bald denial  

that three other mortgage bonds did not  exist .   In short ,  the 

defendant has not come to court and honest ly to ld the court  o f 

the facts which are re levant to th is part icular summary 

judgment appl icat ion.    

 

I f  one reads the judgment of  Rogers, J to which I have already 

made reference in Absa v Zolvest ,  supra  together with th is 10 

af f idavi t  there is absolute ly no meri t  in  the defen ce which has 

been put up.   I t  is  tota l ly opportunist ic and therefore has to  be 

dismissed.  To the contrary ,  the appl icat ion for summary 

judgment is completely just i f ied.  

 

An order which is made in terms of  the draft  which I  shal l  

append to th is judgment is  therefore GRANTED. 

 

 

 20 

………………………….. 

DAVIS, J 

JUDGE OF THE HIGH COURT 

DATE:  …………………………. 


