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and 

THE ROAD ACCIDENT FUND Defendant 

 10 

 
EX TEMPORE JUDGMENT 

 

 

ROGERS J: 

This is an act ion against  the Road Accident Fund ( ‘RAF’) for 

damages ar is ing out of an accident which occurred on 2 

September 2016. The pla int i f f  was a pedestr ian who was 

struck by a minibus taxi  and in jured.   

The pla int i f f  appeared today through counsel.  The RAF was 20 

for some t ime represented by a f i rm of attorneys , but in 

accordance with a b lanket instruct ion given by the RAF to 

at torneys on i ts so-cal led ‘panel ’ ,  those at torneys f i led a not ice 

of  withdrawal on 17 March 2020. The date of  today’s tr ia l  – 19 

August 2020 – was set  by way of  a not ice of  set  down issued 

in December last year,  the matter having been cert i f ied t r ia l -

ready in November last  year.    
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I  must at  the outset  say something about the unfortunate state 

of  af fa irs which prevai ls in the legal admin istrat ion of  cases 

against  the RAF. Present th is morning for the RAF as an 

observer was Mr Swart ,  a senior c la ims handler at  the RAF’s 

Cape Town of f ice.  He did not  c la im a r ight to represent the 

defendant in the l i t igat ion.  He did not  ask me to grant a 

postponement. He was, as I  have said,  here as an observer.  I f  

the RAF had sought a postponement ,  the circumstances are 

such that  i t  is  very unl ikely to have been granted .   

During the course of the evidence , I  invi ted Mr Swart  to ra ise 10 

with me any aspects he wished me to canvass with the 

pla int i f f ’s  witnesses ;  and upon the conclusion of  the evidence I 

a l lowed him to make br ief  observations on the meri ts of  the 

case. However, i f  the RAF is prejudiced in the present case by 

the absence of  legal representat ion ,  i t  is  prejudice f lowing 

f rom the fac t  that  I  have not heard evidence from the dr iver of 

the minibus taxi ,  who would have been a natural witness for 

the RAF to have cal led had i t  been legal ly represented. Whi le I  

cannot say that  the evidence of  the taxi  dr iv er would have led 

to a d i f ferent  resul t ,  that  is at least a reasonable possib i l i ty ,  20 

since the evidence of the pla int i f f  and his eye -witness was not 

so pla in ly unimpeachable that  i t  might not  have been cal led 

into quest ion by countervai l ing evidence .  

I t  seems to me that the conduct of  the management of the 

RAF, in terminat ing the mandates of  a l l  i ts  panel attorneys  and 

then fa i l ing in appropriate c ircumstances to engage other 

at torneys to represent i t  in  proceedings ,  is prejudic ial  to the 

publ ic interest .    

The RAF is,  in terms of  s 2(1) of  the Road Accident Fund Act 

56 of  1996, a jur ist ic person. A jur ist ic person, unl ike a natural 30 

person, cannot appear in person in l i t igat ion ;  i t  has to  be 
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represented. And authori ty establ ishes that  save in except ional 

c ircumstances, only duly qual i f ied legal representat ives may 

act  as representat ives of  a corporate ent i ty.  The general 

restr ict ion in th is regard probably f lows as a necessary 

impl icat ion f rom the fact  that a number of statutory 

requirements are set  in order for a person to be able to 

represent another in l i t igat ion,  such requirements being those 

sat isf ied by advocates and at torneys with the r ight  of  audience 

in the High Court .   

But whatever the source of  the ru le ,  i t  is  as I  have said wel l 10 

establ ished.  The most recent h igh authori ty on th is quest ion is 

the judgment of  the Supreme Court  of  Appeal in Manong & 

Associates (Pty) Ltd v Minister of Publ ic Works & another  

2010(2) SA 167 (SCA),  where the whole quest ion is d iscussed 

by Ponnan JA in paragraphs 3 to 16 . The learned Judge of 

Appeal conf i rmed the ord inary ru le but added that in the 

exercise of i ts inherent jur isdict ion the High Court  may permit 

a corporate ent i ty to be represented by a person who is not  a 

lawyer with a r ight  of  appearance in the High Court .  In 

paragraph 10 he said : 20 

‘The c i rcumstances in which the court  would depart  f rom the 

general  ru le and a l low such representat ion were l ike ly  to be rare 

and their  c i rcumstances except ional  or  at  least  unusual . ’  

From the discussion in that  case ,  i t  appears that  the most 

l ikely c ircumstances in which the court  would permit  a 

corporate ent i ty to act  through one of  i ts of f icers are where the 

company is a smal l  ent i ty,  e i ther a one -person company or a 

smal l  ent i ty where a part icular d irector may be supposed to 

have as much knowledge about the circumstances of  the case 

as would a s imi larly p laced pr ivate indiv idual.  The larger and 30 

more complex a corporate ent i ty , the less l ikely i t  is that  a 
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court  wi l l  permit i t  to appear through an of f ic ia l .   

This is part icular ly so,  i t  seems to me, in the case of the RAF, 

which is a large organisat ion with a complex hierarchy of 

of f ic ia ldom. I t  has a budget for lega l  expenses. Indeed I 

understand from the judgments del ivered in recent Gauteng 

l i t igat ion between panel at torneys and the RAF that  the RAF’s 

own posi t ion is that  a l though i t  has dispensed with the 

services of  i ts panel a t torneys,  i t  wi l l  nevertheless appoint 

at torneys ad hoc  when th is is needed. I t  does not appear to be 

the RAF’s posi t ion that  i t  should be ent i t led to be represented 10 

through i ts of f ic ia ls in court .    

Whatever the RAF’s intent ions may be,  the pract ical  real i ty is 

that  in many cases i t  is  s imply not  being legal ly represented. 

The present is just  one example.  I f  the defendant had been 

legal ly represented, i f  i t  had cal led the evidence of  the taxi 

dr iver,  and i f  that evidence had ul t imately been accepted or 

was suf f ic ient  to cause the pla int i f f  to fa i l  in  d ischarging the 

burden of proof rest ing on him , the RAF would have been 

spared the cost  of  meet ing the pla in t i f f ’s  c la im for damages. 

The current  c ircumstances simply do not seem to me to be in 20 

the best interests of  the publ ic of  whose funds and affa irs the  

RAF is custodian.   

I  turn now to the facts of  the present case. At  the 

commencement of proceedings I  made  an order in terms of 

ru le 33(4) that the issues ar is ing f rom paragraphs 1 to 4 of the 

part iculars of  c la im as read wit h the plea thereto would be 

decided f i rst ,  other issues to stand over for later 

determinat ion.  Essent ia l ly that  means I  must decide ,  f i rs t ,  

whether the accident was caused by the taxi  dr iver ’s 

negl igence; and, second, i f  so whether the pla int i f f  h imself  wa s 30 

contr ibutor i ly negl igent.    
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The witnesses cal led by the pla int i f f  were himse lf  and his 

f r iend Prize Mathebula.  The prelude to the accident ,  which was 

at  an intersect ion,  is c lear enough. The road running f rom west 

to east  is Voortrekker Road , which before the re levant 

intersect ion is cal led Voortrekker Road but on the east s ide of 

the intersect ion becomes Strand Road. The road which 

intersects i t  at  the re levant intersection is cal led Oos Road to 

the south of the intersect ion and Quarry Road to the north of  

the intersect ion.  To avoid confusion I  shal l  refer to these two 

roads simply as Voortrekker Road and Quarry Road , 10 

regardless of  which s ide of  the intersect ion they are on.   The 

intersect ion is contro l led by t raf f ic l ights which include traf f ic 

l ights for vehicular t raf f ic and traff ic l ights for pedestr ians. 

Both roads carry two lanes of  t raff ic in each direct ion , though 

Quarry Road south of  the intersect ion has a th ird lane of  t raf f ic  

for vehic les turning r ight  (eastwards) into Voortrekker Road.  

The pla int i f f  and Mr Mathebula were both employed a t  the 

re levant t ime in Mait land. They met up after work in order to 

take a taxi  home together  because they both l ived in the same 

residence in Parksig Vi l las in Bel lv i l le .  They took the taxi  to 20 

the Bel lv i l le  taxi rank (near the stat ion) and walked along the 

upper (north) s ide of  Voortrekker Road in the direct ion of  their  

residence. This route took them to the intersect ion that  I  have 

described.   

When they got  there,  the pedestr ian l ight  was red,  meaning 

that  they could not  cross Quarry Road to get  to the other s ide 

of  Voortrekker Road in order to walk further east  a long 

Voortrekker Road, and so they stopped. Mr Mathebula needed 

to re l ieve himself and chose to d o so against the wal l  of the 

FNB bui ld ing close by.    30 

The pla int i f f  test i f ied that when the pedestr ian l ight turned 
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green, he checked to h is r ight  and to h is lef t ,  concluded that  i t  

was safe to walk across the intersection in accordance with t he 

green pedestr ian l ight ,  and entered the intersect ion.  He was 

just  past  the f i rst  lane  when a hooter f rom his r ight  at t racted 

his at tent ion.  He looked to h is r ight  and there was a taxi  

approaching him at  some speed in the fast  lane in a south to 

north d irect ion.  His inst inct ive react ion was to jump 

backwards,  ie f rom the fast  lane back to the slow lane across 

which he had just walked , but  i t  seems he could have made 

l i t t le  progress in th is d irect ion when  he was struck by the taxi ,  10 

which had also chosen to swerve lef t  in  an attempt to avoid 

h im.   

He was f lung some metres further north into Quarry Road 

where he lay in the fast lane of  that  road. His in jur ies, 

part icular ly to h is r ight  shoulder and arm , made i t  impossib le 

for h im to l i f t  h imself  of f  the ground .   

The evidence of Mr Mathebula was that af ter he had re l ieved 

himself ,  he turned around and was just  at  the curb of the 

intersect ion,  about to step into the intersect ion,  when he saw 

the pla int i f f  being struck by the taxi .  He conf i rmed that  the 20 

pedestr ian l ight  at  th is stage was green in favour of 

pedestr ians crossing f rom west to east .     

 

He also test i f ied that  the t raf f ic l ight  for vehicular t raf f ic in 

Voortrekker Road was green, in other words that  t raf f ic was 

f lowing f rom west to east  (and presumably a lso f rom east to 

west) .  I f  Mr Mathebula’s evidence is correct ,  i t  must fo l low that 

the t raf f ic l ight  for t raf f ic want ing to cross the Quarry Road 

intersect ion in a northerly d irect ion was red.   

The pla int i f f ’s  evidence on th is point  is less clear.  Ini t ia l ly he 30 
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test i f ied that  when he entered the intersect ion not only the 

pedestr ian l ight  but  a lso the l ight  for vehicular t raf f ic in 

Voortrekker Road was green , and that  the t raf f ic l ights for 

vehicular t ra f f ic in Quarry Road were red.  He said that  th is was 

def in i te ly the case. A l i t t le later, however,  he said that he 

could not recal l  the colour of  the l ights for t raf f ic in Quarry 

Road but that  when he had looked to h is r ight and left  he had 

not observed any t raf f ic f lowing in a d irect ion f rom south to 

north.    

Other evidence from the pla int i f f  suggests that  when he arr ived 10 

at  the intersect ion the pedestr ian l ight  was ,  as I  have said ,  red 

for h im but that  the l ights for t raff ic in Voortrekker Road were 

green. He said,  when shown photograph 30 in Exhibi t  A,  that 

th is was how the t raf f ic l ights were when he arr ived at  the 

intersect ion – red for h im but green for t raf f ic in Voortrekker 

Road. This would also be consistent with the fact  that later in 

h is evidence, in response to my quest ions ,  he said that 

a l though on some occasions he would walk across a road when 

the pedestr ian l ight  showed red i f  i t  w as safe to do so , on th is 

occasion he had stopped because there was t raff ic f rom 20 

Voortrekker Road turning north ( lef t )  into Quarry Road.   

I  th ink I  may infer  (or take judic ia l not ice of the fact )  that  a 

green pedestr ian l ight  would ei ther be displayed before or ,  at 

the latest ,  at the same t ime, as t raff ic l ights turn green for any 

vehic les t ravel l ing in the same direc t ion as,  or turning left  ro 

r ight  across the path of ,  pedestr ians.  A green pedestr ian l ight 

would not  be displayed simultaneously  with a green l ight  for 

t raf f ic  t ravel l ing through an intersect ion  at  90° to the 

pedestr ian path .   

So i f ,  as the pla int i f f  said ,  the pedestr ian l ight  for h im was red 30 

but the l ight for Voortrekker vehicular t raf f ic was green , the 
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next change in the t raf f ic l ights would have been that the 

Voortrekker Road traf f ic l ights for vehicular t raf f ic would also 

have turned red;  that  there would have then been a green l ight 

for t raff ic in Quarry Road; and that thereafter the pedestr ian 

l ight  for the pla int i f f  would have turned green, e i ther at  the 

same t ime as,  or short ly before,  the l ights for vehicular l ight  in 

Voortrekker Road turned green.  This would imply that  when the 

pla int i f f  arr ived at the pedestr ian he f i rst  waited for the l ights 

to turn green in Quarry Road and then , when they turned red, 

he entered the inte rsect ion and that the taxi  jumped the red 10 

l ight ,  hence the col l is ion.    

In the absence of  contradict ing evidence from the taxi  dr iver or 

any other eye witness ,  I  cannot re ject  the evidence adduced 

on behalf  of  the pla int i f f  that the pedestr ian l ight  w as green for 

h im, f rom which I th ink one must infer that  at that  stage the 

vehicular t raf f ic in Voortrekker Road also had a green l ight .  

There would never be a green l ight  for a pedestr ian in the 

posi t ion and direct ion that the pla int i f f  was facin g and walking 

i f  there was also a green l ight  for traf f ic in Quarry Road.  I t  

fo l lows that  the driver of  the taxi  entered the intersect ion at  a 20 

t ime when the l ights were red against  h im. I t  a lso appears f rom 

the photographs that  the dr iver of  the taxi  would have had a 

fa ir  v iew of the intersect ion.  I f  he only saw the pla int i f f  and 

hooted at  the  point  that  the pla int i f f  marked on the exhib i ts , 

the dr iver of  the taxi  could not  have been keeping a proper 

lookout.    

The quest ion then ar ises as to whether the pla int i f f  h imself 

was negl igent.  We do not know at  exact ly what speed the taxi 

was t ravel l ing.  The pla int i f f  est imated, though I  would not 

at tach too much signi f icance to th is,  that i t  was more than 30 

60 k/h and he ment ioned a f igure of  80 k/h.  I  would observe 

that  at  a speed of  60 to 80 k /h,  a vehic le  would cover between 
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17 and 22 metres per second. When the pla int i f f  looked r ight 

and left  before enter ing the intersect ion ,  i t  would then have 

taken him perhaps four or f ive seconds to get  to the point 

where he was eventual ly struck. So at  the point that he looked 

r ight  the taxi  would have been perhap s 100 or so metres away 

from him.  

The pla int i f f  test i f ied  that  he did not  see a taxi  when he looked 

r ight .  The conf igurat ion of  the  roads suggests that  he could 

probably have seen a taxi  i f  i t  was about 100 metres away , but 

perhaps he did not remember i t  because his natural  10 

assumpt ion,  g iven the phase of  the t raf f ic l ights ,  was that  any 

vehic les at that  distance from the Quarry Road inter sect ion 

would stop at  the red l ight . I  thus conclude that i t  was safe for 

the pla int i f f  to enter the intersect ion at  the  moment he did.    

I  do not  th ink i t  is  expected of a pedestr ian that  he should 

keep on looking al l  around him as he cont inues his walk  across 

an intersect ion .  I t  may have been prudent for h im to have done 

so,  but  I  do not th ink he was negl igent not  to have  done that .    

I t  was suggested by Mr Swart  that  when the pla int i f f  d id 

become aware of  the taxi ,  the evasive act ion which he took 20 

was unreasonable,  and that  he should have lunged forward 

rather than backwards in the direct ion the taxi  i tsel f  swerved.  

However,  g iven the speed at  which the taxi  was t ravel l ing  (and 

I  assume here that  i t  might have been travel l ing as slow as 

60 k/h),  there would have been vir tual ly no t ime for the pla int i f f  

to move ei ther forward or backwards.  As I  have said ,  at  a 

speed of  60 k/h the taxi would have been covering 17 metres 

p/s,  and my rough est imate f rom the markings made by the 

pla int i f f  on the exhib i ts is that the taxi  was probably no more 

than four or f ive metres f rom him when he looked to h is r ight 30 

upon hearing the hooter .  Since he could not  have mcovered 
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any signi f icant d istance forwards or backwards,  i t  has not been 

shown that had the pla int i f f ’s  inst inct  been to take evasive 

act ion by dart ing forward rather than jumping backwards i t  

would have made any di f ference.  

Mr Mathebula’s descr ipt ion of the accident seems to be 

correct ,  which is that  the pla int i f f  was,  pract ical ly speaking, 

struck at  precisely the same posi t ion he was when he saw the 

taxi  and was picked up by the f ront  of  the taxi and f lung 

forward.  I t  is noteworthy that both the pla int i f f  and Mr 

Mathebula marked the same spot as to where the  pla int i f f  10 

landed up af terwards.  This spot was further up in the fast  lane 

of  Quarry Road to the north.  I f  the pla int i f f  had made any 

signi f icant movement back to the slow lane , he would have 

been f lung in that  d irect ion or to the lef t  instead of  forward.    

However,  even i f ,  causal ly ,  there might have been a di f ferent 

outcome i f  the pla int i f f  had lunged forwards rather than making 

some movement backwards ,  I  do not th ink in the sp l i t  second 

that the pla int i f f ’s inst inct can be regarded as negl igent or 

even wrong. He was faced with a vehic le coming in the same 

lane in which he was . He seems to have been closer ,  at that 20 

moment,  to the lane-div ider than to the centra l  t raf f ic is land, 

and i t  was natural  that  he should t ry to get out  of tha t  lane by 

taking the shortest route which would get  h im out of  that  lane.  

Al though the taxi  veered to h is lef t  to avoid the col l is ion ,  I  do 

not th ink,  in the spl i t  second in which al l  of th is must hav e 

happened, that  the pla int i f f  would have observed the  swerving 

and had any t ime to judge what to do thereafter.  This was not 

a case where the pla int i f f  can be said to have knowingly and 

negl igent ly gone into the path of  the swerving taxi .    

I  thus conclude that  the defendant has not d ischarge d the 30 

burden of  showing that  the plaint i f f  was contr ibutor i ly 
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negl igent.   

I  thus make the fo l lowing order.    

(a)  The defendant is l iable in fu l l  for a l l  such damages as 

the pla int i f f  may prove to have suffered in cons equence of 

the col l is ion al leged in the part i culars of  c la im. 

(b)  The defendant is to pay the costs associated with the 

determinat ion of  l iabi l i ty ,  including the costs of  today’s 

appearance, subject  to the proviso that  i f  in  due course the 

amount of  damages, as proved or as agreed in a set t lement , 

is with in the jur isdict ion of  the Regional Court ,  such costs 10 

shal l  be taxed on the scale that  would have been appl icable 

in the Regional Court .    

 

 

………………………….. 

ROGERS, J 

JUDGE OF THE HIGH COURT 

DATE:  …………………………. 


