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IN THE HIGH COURT OF SOUTH AFRICA 

(WESTERN CAPE DIVISION, CAPE TOWN) 

CASE NO:  A267/2021 

DATE:  2022.02.04 

In the matter between 

ZAKHELE DYANI                                                  Appl icant 

and  

THE STATE                                                  Respondent 

 

 10 
JUDGMENT 

 

SALDANHA, J :     

 

The appel lant ,  Mr Zakhele Dyani  was convicted in the regional  

court  in Somerset West on one count of  robbery wi th 

aggravat ing c i rcumstances and sentenced to a per iod of  

impr isonment of  15 years.   The provis ions of  the Minimum 

Sentence legis lat ion ( the Cr iminal  Law Amendment Act 105 of  

1997) was appl icable to the charge.  Leave to appeal  on both 20 

the convict ion and the sentence was refused by the court  

a quo  but  leave on sentence only was granted on pet i t ion in 

th is div is ion of  the High Court .  This appeal  relates only to the 

sentence.   
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The charge ar ises out of  an incident on 9 June where at  or  

near Rocky’s shop in Sir  Lowry’s Pass the appel lant  wrongful ly 

and unlawful ly robbed Mr Hassan Alason and assaul ted him by 

having threatened him with a f i rearm and robbed him of  seven 

packets of  c igaret tes,  a i r t ime to the value of  R1 500, R1 200 in 

cash and a Huawei cel l  phone, al l  of  which was valued at  

R6 050. 

 

The appel lant  was legal ly represented at  h is t r ia l ,  p leaded not 

gui l ty to the charge and tendered no plea explanat ion.    10 

 

The state tendered the evidence of  the complainant Mr Hassan 

and his brother Mr Mohammed Hussein,  both Somal ian 

nat ionals who were employed as shop assistants at  Rocky’s 

store.   

 

Br ief ly stated, they test i f ied that on the evening of  9 June 2016 

the appel lant  entered the shop and short ly thereafter lef t  af ter  

having looked around.  I t  appeared that he merely checked out 

the shop as he did not buy anything. Only the complainant,  h is 20 

brother and one other person from the community was present 

in the shop. Short ly thereafter the appel lant  returned fol lowed 

by a second person who was only referred to as a “Rasta” 

(presumably because of  h is hairsty le)  and who appeared to be 

inebr iated. Mr Mohamed Hussain was posi t ioned at  the 



  JUDGMENT 
 
 

A267/2021_2022.02.04 / er /... 

3 

doorway whist  Mr Hassan Alason was behind the counter f rom 

which he served customers.    

 

Mr Hussein test i f ied that  the person who was referred to as 

“Rasta” was armed with a kni fe and gestured to him to keep 

quiet  and not do anything whi le the appel lant  proceeded to 

where Mr Alason was behind the counter.     

 

Mr Alason test i f ied that  the appel lant  pointed a f i rearm at him 

and told him to pack c igaret tes and air t ime into a plast ic mi lk 10 

crate.   The other person in the shop at  the t ime, a member of  

the community who had been ordered at  gunpoint  by the 

appel lant  to s i t  down fortunately bol ted out of  the shop. 

 

Mr Alason proceeded to pack the c igaret te packets and air t ime 

into the crate but the appel lant  soon became impat ient  and 

grabbed the crate f rom him and proceeded to do so himsel f .   In 

the meant ime his brother Mr Hussein had plucked up the 

courage to overpower the “Rasta”,  d isarmed him of  his kni fe 

and wrest led wi th him.  The “Rasta” thereupon f led the scene.   20 

 

Mr Hussein then cal led out to Mr Alason that he should tackle 

the appel lant ,  which Mr Alason, rather bravely did,  and did so 

f rom behind.  A struggle ensued between the appel lant  and 

Mr Alason who was then ably assisted by his brother 
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Mr Hussein and together they successful ly overpowered the 

appel lant .    

They t ied him up, c losed the doors of  the shop and thereupon 

summoned the pol ice.   The pol ice arr ived and the appel lant  

was arrested.   

 

The appel lant  for  h is part  d isputed the version of  the 

complainant and his brother and claimed that he was merely 

an innocent bystander in the shop when three men entered to 

rob i t .   Upon them f leeing he cla imed that the complainant and 10 

his brother turned on him, v io lent ly assaul ted him and t ied him 

up and then summoned the pol ice.   He claimed not to have 

played any role in the at tempted robbery by the three would be 

robbers who had f led the scene.  His version was in my view 

correct ly rejected by the court  a quo  as not being reasonably 

possibly t rue and the Court  accepted the evidence of  the 

complainant and his brother and found that both of  them were 

credible wi tnesses.  

 

The appel lant  was thereupon convicted of  robbery wi th 20 

aggravat ing c i rcumstances.   

 

In aggravat ion of  sentence the state proved a previous 

convict ion of  thef t  against  the appel lant  commit ted on 

22 December 2012.  He was sentenced to a term of  
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f ive (5) years imprisonment of  which two (2) years were 

condi t ional ly suspended.   

The present incident in which the appel lant  was convicted had 

occurred whi le he was out on parole for  the ear l ier  convict ion.   

I t  therefore appeared that he was not able to have secured bai l  

as he had breached the condi t ions of  h is parole.   His legal  

representat ive informed the court  that  the appel lant  never even 

at tempted to apply for  bai l .   The appel lant  remained in custody 

pr ior  to the matter being f inal ised for a per iod of  one and a 

hal f  years.  10 

 

In considerat ion as to whether the provis ions of  the Minimum 

Sentence legis lat ion was indeed appl icable in the matter 

counsel  for  the state correct ly pointed out that  a l though the 

magistrate had not conf i rmed with the appel lant  af ter  he had 

pleaded that he understood that the Minimum Sentence 

legis lat ion was appl icable,  the magistrate did pr ior  to handing 

down her judgment conf i rm with the appel lant ’s legal  

representat ive that he had in fact  explained the appl icat ion 

and the provis ions of  the Minimum Sentence legis lat ion to the 20 

appel lant  pr ior  to him pleading.    

 

In the c ircumstances the provis ions of  the minimum sentence 

was, in my view, correct ly appl icable in the sentencing of  the 

appel lant  in the court  a quo,  ( in th is regard see CMT v SA, 
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ASD v September,  September v S (CCT122/17, CCT200/17, 

CCT220/17, CCT298/17 2018, ZACC27 2018, SACR 592 CC 

2018 11, BCLRA 1397 CC) [3 December in paragraphs 38 to 

40).     

 

We note though that nei ther the appel lant  or  h is counsel  

sought to suggest on appeal  that  the minimum sentence 

regime was not appl icable.    

 

The appel lant  therefore faced a minimum sentence of  15 years 10 

imprisonment unless he was able to demonstrate that  there 

were substant ia l  and compel l ing c i rcumstances for the court  

a quo  to have deviated therefrom.   

 

In mit igat ion of  sentence the appel lant  led no evidence and his 

legal  representat ive addressed the Court  ex parte .   This 

notwithstanding the ser iousness of  the offence and the 

minimum term of sentence prescr ibed by the Minimum 

Sentence legis lat ion.    

 20 

His personal  c i rcumstances were placed on record.   He was 

24 years old and pr ior  to his arrest  was employed as a dr iver 

in t ransport ing school  k ids on a part  t ime basis.   He was 

marr ied and supported their  three chi ldren who were 8,  6 and 

1 years old.   He also supported his unemployed mother. 
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His wi fe was in i t ia l ly  employed but had since lost  her 

employment.   I t  appears that  she obtained f inancial  support  

f rom her mother and from state grants.    

 

The legal  representat ive of  the appel lant  at  the t r ia l  c la imed 

that inasmuch as the appel lant  had been in custody for a year 

and six months and that he had been severely “assaul ted by 

the complainant and his brother”  such const i tuted substant ia l  

and compel l ing c i rcumstances.   

 10 

I t  was apparent though from the photographs handed in at  the 

t r ia l  that  the appel lant  had suffered an in jury to his head 

dur ing the al tercat ion wi th the complainant and his brother as 

there was blood vis ib le on his face.  I t  appeared that those 

in jur ies would have been sustained whi le the appel lant  was 

being subdued by the complainant and his brother.    

 

The complainant Mr Alason dur ing his test imony claimed that 

when the gun, which later appeared to have been no more than 

a toy gun, was pointed at  h im stated: “actual ly I  thought i t  was 20 

my last  t ime, I  am going to die tonight” .   Needless to say,  and 

as correct ly pointed out by the magistrate,  that  a l though i t  was 

no more than a toy gun, that  real ist ical ly resembled a Glock 

automat ic pistol ,  the complainant was severely t raumatised by 

the appel lant ’s threat on him.  In a detai led considerat ion of  an 
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appropr iate sentence the magistrate was mindful  of  the 

personal  c i rcumstances of  the appel lant  contrary to the 

submissions made by counsel  on appeal  on behal f  of  the 

appel lant  and so too the interests of  the community inasmuch 

as robber ies of  such a nature of  vulnerable foreign nat ionals 

are rout inely targeted and appear to be common occurrence in 

the Somerset West area.  This regret tably appears also to be a 

countrywide phenomenon that is  compounded by a growing 

t ide of  xenophobia.    

 10 

The magistrate correct ly pointed out the vulnerabi l i ty  of  

Somal ian nat ionals who provided their  service to the local  

community as shop workers in a foreign country and in a 

language which was not fami l iar  to them.  The complainant and 

his brother had been employed at  the shop for about four years 

and were both ser iously t raumat ised by the incident.    

 

Mr Hussein was also in jured in the mouth in the scuff le wi th 

the “Rasta” who had clear ly acted in cahoots wi th the 

appel lant .   The “Rasta” unfortunately got away.   20 

 

In considerat ion of  the appl icat ion of  the Minimum Sentence 

legis lat ion this Court  is  part icular ly mindful  that  i t  may not 

depart  therefrom for f l imsy reasons.   In th is regard the 

author i t ies are legion.  There is nothing in the personal  
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circumstances of  the appel lant  nor in the nature of  the offence 

or the fact  that  the appel lant  was in jured and in custody for  

more than a year that  would have enabled the magistrate to 

have deviated from the prescr ibed minimum sentence.   

The conduct of  the appel lant  was premeditated and he acted 

with impuni ty and preyed upon what he thought would have 

been passive and helpless shop assistants of  foreign 

nat ional i ty.   To their  credi t  they resisted this cowardly conduct 

of  the appel lant  and his s idekick the “Rasta”.    

 10 

Moreover the conduct of  the appel lant  was aggravated by the 

fact  that  he had commit ted the offence whi le he was out on 

parole for  a previous convict ion and of  which two years of  the 

sentence imposed thereon had been suspended.  He had 

therefore been given the benef i t  of  a suspended sentence as a 

deterrent.   I t  appears though that was of  no deterrent to the 

conduct of  the appel lant ,  as was apparent in th is matter.    

 

The complainant test i f ied that they had retr ieved the air t ime 

and the c igaret tes which had not been removed but that  the 20 

cel l  phone which the complainant observed the appel lant  

remove from a charger was not retr ieved.  The cel l  phone 

belonged to Mr Hussein.    

 

I  am more than sat isf ied that the magistrate commit ted no 
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i r regular i ty in the imposi t ion of  the prescr ibed minimum 

sentence of  15 years direct  imprisonment and even i f  the 

Minimum Sentence legis lat ion was not appl icable I  am equal ly 

sat isf ied that the sentence of  15 years would have been an 

appropr iate sentence in the c i rcumstances. 

 

We indicated to counsel  for  the appel lant  and the state that the 

appel lant  was indeed fortunate that we had not cal led upon 

them in these proceedings to make submissions as to why the 

sentence should not have been increased on appeal .   That was 10 

in considerat ion of  the mercy which was shown to the appel lant  

by the magistrate in the court  a quo .    

 

I  therefore propose to conf i rm the sentence.  In the resul t  the 

fol lowing order is made:   

 

( i )  The appeal  against  the sentence is DISMISSED. 

 

( i i )  The sentence imposed of  15 years of  d i rect  

impr isonment by the magistrate is CONFIRMED. 20 

 

LE ROUX, AJ:    I  agree.  

 

 

 

_________________________________ 
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LE ROUX, AJ 

ACTING JUDGE OF THE HIGH COURT 

 

SALDANHA, J:    I t  is  so ordered.  

 

 

 

_________________________________ 

SALDANHA, J 

JUDGE OF THE HIGH COURT 10 


