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IN THE HIGH COURT OF SOUTH AFRICA  

(WESTERN CAPE DIVISION, CAPE TOWN) 
 

 
CASE NO: CC67/2019 

 

In the matter between 

 

THE STATE 10 

 

And 

 

SIZWE SINZOKOHLE BIYELA Accused 1 

NKOSINATHI KHUMALO Accused 2 

VUYILE MALITI  Accused 3 

 

JUDGMENT DELIVERED: THURSDAY, 3 AUGUST 2023 
 

NZIWENI,  J: 20 

 

[1] This is a chi l l ing and unfortunate case which involves a  father 

who was fata l ly shot  in broad dayl ight  at approximately 07h39:37a.m. 

on 30 October 2018, by a gunman who approached his vehic le near a 

t raf f ic  stop sign.    

 

[2] The targeted assassinat ion of  Mr P[…] M[…],  hereinaf ter 

referred to as " the deceased", happened r ight  in the open and 

occurred in the presence of  h is two minor chi ldren.  The incident took 

place near an intersect ion of  Thornhi l l  Road and Cavalcade Road, 30 
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Green Point.   The deceased was on route to drop of f  h is chi ldren at 

R[ . . . ]  H[ . . . ]  School in Cavalcade Road.   

 

[3] CCTV camera located at  Backpackers in Thornhi l l  Road Green 

Point ,  recorded the gunman’s,  cal lous and brazen act as he shot the 

deceased.  The t ime stamp 7h26:37a.m.,  the gunman is captured on 

the Backpackers survei l lance video footage, point ing something that 

resembles a f i rearm at  the dr iver ’s window.   

 

[4] The undisputed evidence establ ishes that  the gunman came to 10 

the dr iver ’s window and then f i red two shots f rom a semi-automat ic 

p isto l  compat ib le with a 9mm cal ibre.   The bul lets struck the 

deceased to the head. The son of  the deceased was also struck by a 

bul let that  came f rom the same gunman.  The deceased was 

pronounced dead at  the scene and the invest igators found two 

cartr idge casings,  both f i red f rom a semi-automat ic p isto l .    

 

[5] The Backpackers’  survei l lance video that captured the 

shoot ing of  the deceased was played for the Court  together with 

other survei l lance video footages.    20 

 

[6] I t  is  pert inent  to note that  the State led evidence that  there 

was a d iscrepancy between the video footage’s t ime stamp and real 

t ime. Nonetheless, the State establ ished that  the t ime stamp on the 

Backpackers’  survei l lance footage that  captured the shooter in 

act ion, was 13 minutes behind the real  t ime. Hence, there is some 

common ground that  the shoot ing t ime is 7h39:37a.m.,  and not  

7h26:37a.m.   

 

[7] Af ter the shoot ing the gunman is depicted on the survei l lance 30 

footage running towards the pavement in Thornhi l l  Road towards a 

Wester ly d irect ion.    
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[8] Based upon the evidence and the exhib i ts admit ted in th is 

matter there were two vehic les,  bel ieved by the State to have been 

act ively connected in the k i l l ing of  the deceased.  One was a VW 

Polo and the other one was a Renault  Cl io.    

 

[9] With in a few hours af ter the shoot ing,  Mr Sizwe Biyela 

[accused one],  was arrested at  the Bel lvi l le  Inter Cape Bus Terminals 

and Mr Nkosinathi  Khumalo [accused two],  was arrested at  Sea Point 

pol ice stat ion.   The last  arrest  occurred a week later af ter the 

shoot ing,  when Mr Vuyi le Mal i t i  [accused three] , handed himself  to 10 

the pol ice on or about 7 November 2018. 

 

[10] In count 1,  the case for the State is that  Messrs,  Sizwe Biyela, 

Nkosinathi Khumalo and Vuyi le Mal i t i ,  (hereinaf ter referred to as " the 

accused"),  act ing in the cause of  furtherance of  common purpose or 

conspiracy,  are a l l  responsib le for the k i l l ing of  the deceased. 

 

[11] Besides the charge of  murder preferred against a l l  the 

accused, the State has also indicted the accused on a s lew of  other 

charges.   In counts,  two and three,  the accused are facing two 20 

counts of  at tempted murder. I t  is  contended by the State that the 

accused unlawful ly and intent ional ly at tempted to k i l l  the two minor 

chi ldren who were the passengers in the motor vehic le of  the 

deceased at  the cri t ica l  t ime. 

 

[12] Addit ional ly,  in  respect  of  count two, the State further a l leges 

that  the accused commit ted the of fence by shoot ing at  the minor 

chi ld and thereby inf l ic ted ser ious and potent ia l ly l i fe-threatening 

in jur ies,  wi th the intent to k i l l  h im. In respect  of  count three,  the 

State a l leges that  the accused commit ted the of fence by f i r ing shots 30 

in the direct ion of  the minor chi ld,  wi th the intent to k i l l  her. 

 

[13] In counts four and f ive,  the accused are charged with the 
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contravent ions of  sect ion 3,  (possession of  unl icensed f i rearm) and 

90 (possession of  ammunit ion),  respect ively.   Both counts four and 

f ive are read with certa in sect ions of  the Firearms Contro l  Act ,  Act  60 

of  2000.  In these two counts i t  is  contended by the State that  the 

accused, on 30 October 2018, at  or near corners of  Thornhi l l  and 

Cavalcade Roads Green Point ,  were in possession of  a 9-mi l l imetre 

f i rearm and unknown quant i ty of  ammunit ion without hold ing a 

l icense or permit to possess the said f i rearm and ammunit ion. 

 

[14] The State further asserts that  because count one was 10 

commit ted by a group of  persons or syndicate act ing in execut ion of  

furtherance of  common purpose or conspiracy,  the of fence therefore 

fa l ls  wi th in the purview of  sect ion 51(1) of  the Criminal  Law 

Amendment Act ,  Act  105 of  1997. The State therefore contends that 

l i fe  imprisonment is appl icable as far as count one is concerned. 

 

[15] Throughout these proceedings accused one was represented 

by Ms Luterek and accused three was represented by Mr Krie l .   

Accused two was in i t ia l ly represented by Mr van Rensburg,  however,  

dur ing the course of  the t r ia l  accused two terminated his erstwhi le 20 

at torneys mandate and since 15 June 2022, accused two has been 

represented by Advocate Nel.    

 

[16] Al l  three accused pleaded not  gui l ty to a l l  the f ive charges 

preferred against  them by the State.   Accused one and two elected to 

exercise their  Const i tut ional  r ight  and chose to remain s i lent  and not 

to give any plea explanat ion.    

 

In respect  of  accused three,  a short  p lea explanat ion was given 

by Mr Krie l  on behalf  of  accused three.   He informed th is Court 30 

dur ing the plea explanat ion that  accused three had nothing to 

do with the commission of  the var ious of fences.   Addit ional ly,  

Mr Kr ie l  stated that accused three admits just pr ior to 30 
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October 2018, and on the day of  the murder,  he had contact 

wi th h is co-accused, because accused one requested that he 

should sel l  Krugerrand coins on his behalf .  

 

[17] Furthermore,  each accused made formal admissions that  the 

i temised bi l l ing f rom the service provider indicates h is respect ive 

number,  cal ls made, locat ion,  longi tude and lat i tude co-ordinates and 

detai led power locat ion l inked to the respect ive numbers.  

 

[18] The State in i ts endeavours to prove i ts case presented 10 

several  wi tnesses that included crime scene witnesses,  a t raf f ic 

of f icer,  a facia l  ident if icat ion expert ,  statement which the State 

contends were deposed by accused one and two, st i l l  images taken 

f rom closed- c ircui t  video survei l lance camera at  Thornhi l l  Road, 

Cavalcade Road and at  a synagogue si tuated at  Upper Portswood 

Road, Green Point,  modern technology evidence in the form of  a cel l  

phone records of  the accused, expert  wi tness to show which cel l  

phone tower p icked up the accused’s cel l  phone act ivi t ies and video 

survei l lance recordings.  Maps showing the re levant areas were also 

admitted as exhib i ts.  20 

 

[19] I  turn now to consider the evidence as presented by mult ip le 

State witnesses and their  test imonies.  Start ing with the evidence of  

Mr St iaan Coetzee.   

 

St iaan Coetzee, a resident of  Thornhi l l  Road in Green Point ,  test i f ied 

that  on 30 October 2018, around 7h30 and 7h40 a.m., he was at  h is 

home, when he heard two dist inct  gun shots.   He ran outside,  and 

when he was at h is pedestr ian gate, he not iced a male person 

rushing past  h is gate in a t rot.   The male person moved f rom the 30 

r ight-hand side of  the gate to the lef t  s ide where a vehic le was 

standing.   The direct ion of  the unknown person was away f rom 

Cavalcade Road, he remembers that  the male person was wearing a 
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trouser and a shir t .    

 

[20] He then saw a black Mercedes Benz and the young lady 

standing next  to i t  screaming for help.  The young lady was not 

in jured.  The scene of  the cr ime was about 59.2 metres away f rom his 

house.  He ran to the car and on his arr ival ,  at  the back door of  the 

vehic le,  he saw blood oozing f rom the neck of  the boy.   He asked the 

sister of  the boy to put  pressure on her brother ’s neck and he went to 

at tend to the father.   When he opened the dr iver ’s door,  the engine 

was st i l l  running,  and the vehic le was st i l l  in  dr iving gear and the 10 

deceased had his foot  on the break.  He switched the engine of f .  

 

[21] The deceased was st i l l  conscious,  and he asked him if  he was 

f ine.   The deceased just  stared at  h im and stopped breathing.   He 

saw two bul let  holes on the window. On the deceased he saw two 

bul let  holes,  one on the side of  h is r ight  jaw.  As he removed the 

safety bel t  of  the deceased a metal  p iece,  which was on the 

deceased’s head, fe l l  down.  The young lady asked if  her dad was 

st i l l  a l ive.   When he fe l t  the deceased’s pulse there was no pulse.  

The boy was taken to hospita l  and the young lady went to a vehic le 20 

of  a parent of  her school mate, the neighbourhood watch and the 

pol ice arr ived.  

 

[22] Frank Scherf ,  test i f ied that on 30 October 2018, he was 

resid ing in a second-f loor apartment in Thornhi l l  Road, Green Point.   

Just  before 7h40 a.m.as he was si t t ing in h is lounge with i ts large 

sl id ing doors open, he heard what sounded l ike two gunshots. He ran 

out  to h is balcony and when he looked down, he saw a vehic le dr iven 

at  a h igh speed down the road towards his bui ld ing and passed 

where he stood.  He considered the vehic le suspic ious.    30 

 

[23] When he saw the vehic le,  h is phone ref lected the t ime to be 

around 7h40 a.m.  He could see through the f ront windscreen of  the 
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dr iver ’s s ide that  the vehic le had two occupants,  the dr iver and a 

male person in the f ront  passenger seat .  He did not  take note of  

what the occupants of  the speeding vehic le were wearing.   He had a 

c lear view of  the vehic le ’s number p late.   He took down the detai ls of  

the number p late he could see f rom the vehic le.    

 

[24] The suspic ious vehic le was a dark coloured hatch back French 

manufactured vehic le.   Though he did not  look at the insignia of  the 

vehic le at  that  moment,  he thought that  i t  was a Peugeot.   The 

detai ls of  the registrat ion number he managed to take were HR O[…]. 10 

 

[25] During his test imony, af ter he was shown a photograph of  the 

Renault  Cl io [EXHIBIT] ,  he test i f ied that  according to h im a Peugeot 

and a Renault  Cl io look very s imi lar.   He also test i f ied that  the more 

he sees the model of  a Peugeot 308 the more he becomes certa in 

that  the vehic le he saw was not  a Peugeot but  a Renault  Cl io.  

 

[26]  According to h im when he f i rst  saw the French made vehic le i t  

was t ravel l ing in a North Easter ly d irect ion f rom the direct ion of 

Cavalcade Road, up towards his apartment in Thornhil l  and almost in 20 

f ront  of  h is apartment bui ld ing.   Af ter the vehic le had disappeared 

f rom his vis ion he ran Westerly on Thornhi l l  Road towards 

Cavalcade, the d irect ion he heard the gunshots coming f rom.  He was 

heading towards a “T”- intersect ion formed by junct ion of  Thornhi l l  

Road and Cavalcade Road. 

 

[27] The cr ime scene was at  the end of  Thornhi l l  Road just  before 

Cavalcade Road and the stop sign regulat ing t raf f ic .   At  that  point ,  

people had already gathered as i t  was drop of f  t ime for chi ldren for 

school.   On his arr ival  on the cr ime scene he found a b lack Mercedes 30 

Benz and saw a young gir l  and a boy.   The boy,  as far as he could 

recal l ,  was seated in the back seat.   He real ised that  the dr iver of  the 

vehic le and the boy were shot,  the young gir l  was not in jured.   The 
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young boy was taken to hospita l .  At  th is point  the pol ice and the 

emergency services arr ived.    

 

[28] According to Mr Scherf ,  the deceased would most ly travel  in  

h is b lack Mercedes Benz the same t ime every morning in Thornhi l l  

Road towards R[. . . ]  School.  

 

[29] Turning to witness Charlon Prins.   He test i f ied that he works 

as a pol ice of f ic ia l at  Sea Point  pol ice stat ion.  On the morning of  30 

October 2018, he was doing patro ls with h is partner around Sea 10 

Point .  Around 7h40 a.m. he received a cal l  f rom his radio about a 

shoot ing at R[ . . . ]  School in Green Point .   On his arr ival  on the scene, 

he saw a boy with bul let  wound. He escorted the boy to hospita l .   At 

the hospita l  they were informed that the boy had to be t ransported to 

another hospita l  to remove a bul let f rom his jaw.   

 

[30] Warrant  Off icer Al l i  test i f ied that she is attached to the 

Forensics Science Laboratory.    

 

On 30 October 2018 around 8h15 a.m.,  she attended the cr ime 20 

scene on the corner of  Thornhi l l  and Cavalcade Road.  She 

and her partner examined the scene. Af ter examining the 

vehic le they found at  the cr ime scene, they observed two 

entrance bul let  holes on the dr iver ’s  s ide window.  One bul let 

hole was posi t ioned sl ight ly h igher to the middle of  the window 

and the other hole was posi t ioned at  the bot tom edge of  the 

window.  They found a bul let  cover on the road surface 

beneath the dr iver ’s s ide door.   They also found two f i red 

cartr idge cases on the road surface adjacent to the vict im’s 

vehic le.   A semi-automat ic p isto l  would in ject  the cartr idges 30 

that  were found.   

 

I t  was also her test imony that  a f i rearm that  is compat ib le with 
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9mm cal ibre that  f i red the cartr idge cases could have been 

used.  

 

[31] I t  was her expert  opin ion that  the bul let  which entered the 

vehic le through the bot tom part of  the window, is most l ike ly the one 

that  led to the chi ld passenger being in jured.   She test i f ied that the 

bul let ,  as i t  perforated the window and separated,  and the core would 

most l ike ly have hit  the boy in the back seat. 

 

[32] The Court  is  now going to the evidence of  Mr Boy Makutu.   He 10 

test i f ied as fo l lows:   

 

He is in the employ of  the City of  Cape Town as a senior t raf f ic 

of f icer at  Gal lows Hi l l  Traf f ic Department, Somerset  Road in Green 

Point .   On 30 October 2018 he started his dut ies at  6:00 a.m. On that 

morning he had to go to a t ra in ing that  was schedule for 8:00 a.m.  

The back gate at  is  work is s i tuated at  the corner of  Ebenezer and 

Prestwich Road.   

 

[33] Around af ter 7:00 a.m. dur ing peak hour t raf f ic ,  when he was 20 

exi t ing h is work premises through the back gate,  he spotted two 

vehic les fo l lowing one another.   Both vehic les d isregarded the stop 

sign and manoeuvred their  way between other vehic les that  were 

already on the stop sign.    

The vehic les were a Renault  Cl io and a VW Polo.  He immediate ly 

pursued both vehic les with h is l ights and siren on.    

 

[34] The vehic le stopped and he directed the dr ivers to pul l  over to 

the curb.   He pul led h is vehic le and stopped between the two 

vehic les.   A Renault  Cl io hatch back with a br ight  colour was 30 

stat ionary in f ront of  h is vehic le and the VW Polo hatch back,  s i lver 

grey in colour,  wi th registrat ion number CA2[…] was stat ionary 

behind his vehic le.   
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[35] He approached the dr iver of  the Renault  Cl io f i rst.  Inside the 

Renault  Cl io he observed two men, the dr iver and the passenger.   He 

directed the dr iver of  the Renault  Cl io to produce his driver ’s l icense.   

 

[36] The dr iver of  the Renault  Cl io became known to h im as 

Nkosinathi  Khumalo,  accused two.  Accused two was wearing dark 

c lothes.  He expl ic i t ly recal led that the passenger of accused two 

was wearing a check shir t  wi th br ight  colours.  He th inks that the 

passenger’s t rousers were l ight .   10 

  

[37] He then directed the accused two to park properly so that  he 

can issue him with a t icket .   Accused two then parked the Renault  

Cl io 20 metres with in h is s ight .    

 

[38] He proceeded to the VW Polo which had two male occupants, 

accused three was the dr iver of  the VW Polo.  He got  the dr iver ’s  

l icense of  accused three.  Accused three to ld h im that  h is address 

was number 2[…],  T[…] Avenue, Bongweni,  Khayel i tsha.    

 20 

[39] On his way to fetch a t raf f ic  t icket  book,  he not iced that  the 

Renault  Cl io was gone. Nonetheless,  he proceeded to accused three 

with a t icket  and at  that t ime accused three and his passenger had 

al ighted the vehic le.    

 

[40] As he wrote out  a t raf f ic  vio lat ion t icket  for accused three,  the 

dr iver of  the missing Renault  Cl io,  accused two, reappeared on foot .   

He then enquired about the whereabouts of  the Renault  Cl io and 

accused two to ld h im that  h is passenger drove away with i t .   He to ld 

accused two that he needed the vehic le to be present to get  i ts 30 

registrat ion number.   Accused two then made the cal l  to the 

passenger at  which t ime, accused two asked him [Makutu] ,  i f  he 

could give h im something and he understood th is to be a reference to 
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a br ibe.   At  that juncture there was no communicat ion between 

accused two and three. 

 

[41] When he was done with issuing a t icket to accused three, 

accused three drove of f .    

 

[42] He asked accused two again about the whereabouts of  the 

passenger and accused two cal led h is passenger again asking where 

he was and to return the vehic le.   

 10 

[43] He then suggested to accused two that he must te l l  the dr iver 

to stop,  then he would go to wherever he was just  to get  the 

registrat ion number and they can leave.  Accused two obl iged and 

cal led the person who was dr iving the Renault  Cl io.   He could hear 

accused two te l l ing the person who was dr iving the Renault  Cl io to 

stop and they would go to h im.  He then real ised that  the person who 

was dr iving the Renault  Cl io was not wi l l ing to come back,  he 

decided to take accused two to Sea Point  pol ice stat ion as i t  was the 

nearest,  so that  the dr iver can go there.  

 20 

At the pol ice stat ion accused two cal led the person who was 

dr iving the Renault  Cl io and to ld h im that he was at  the pol ice 

stat ion.    

 

[44] From the stop sign unt i l  the pol ice stat ion,  he est imates that 

the t ime he spent deal ing with the two vehic les can be one hour.   At 

a l l  t imes during his interact ion with accused two, he was not 

arrested.  He got to hear about the shoot ing in quest ion whi lst  they 

were at  the pol ice stat ion and that  led to h im to hand accused two 

over to the pol ice.   Br ief ly that  was his test imony. 30 

 

[45] T imothy Kinnear, an employee of  Keni lworth Cash Gold 

test i f ied that  on 30 October 2018 around 13:00,  a walk- in customer 
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vis i ted their  shop in the company of  two other males.    

 

Their  shop is not  a busy shop, they can have one cl ient  a day.  

The owner of  the business at  the t ime was Marc Orton.  He 

al lowed one male to the back of f ice and the other two males 

remained in f ront.   The sel ler ident i f ied h imself  as V Mal i t i ,  i t  

was his f i rst  t ime to meet Mr Mal i t i .   The male said he had 

eleven Krugerrand coins and showed the coins to the owner.  

The owner to ld the sel ler the pr ice for each coin and they 

agreed on a pr ice of  R200 000.  They determined the value of  10 

the coins by looking at  an appl icat ion cal led "Gold Price org”,  

every morning. 

 

[46] Sheldon de Jager,  an invest igator f rom Avis Rent a Car, 

test i f ied that  on 27 October 2018 at  15:05,  accused three rented a 

s i lver 1.5 Polo Vivo with registrat ion number CA2[…] and i t  was 

returned on 31s t  October 2018.   

 

[47] He also received informat ion f rom the pol ice re lated to 

registrat ion number HRO[…],  Renault  Cl io,  to check.   When he 20 

checked, i t  turned out that  Avis had a grey Renault  Cl io with the 

same registrat ion as part  of  their  f leet .   According to their  data the 

vehic le was rented to a lady at  OR Tambo Internat ional  Airport  on 

30 October 2018 at  9:48 a.m. and the person who rented i t  returned 

i t  on 29 November 2018.  He test i f ied that  their  vehic les l icense 

plates are normal ly c loned by cr iminals,  onto other vehic les.  

 

[48] I  now turn to the test imony of  Warrant  Off icer Werner Höl l .    

 

He test i f ied that  h is dut ies entai l  at tending cr ime scenes and 30 

downloading survei l lance video recordings.   Whi lst  on duty on 

30 October 2018 he was cal led to at tend a cr ime scene.  He 

test i f ied that  he obtained four var ious survei l lances tapes f rom 
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the morning of  30 October 2018 and viewed them at  the request 

of  the invest igat ing of f icer.  He then downloaded the 

survei l lance video recordings f rom four propert ies in Thornhi l l  

and Cavalcade Road.   

 

[49] The f i rst  address he at tended at  9:15 a.m.,  was at  

Backpackers in Thornhi l l  Road, Green Point .   The property had two 

cameras viewing on the street .  He acquired permission f rom the 

owner of  the premises to view the survei l lance footage. 

 10 

[50] He not iced that  the survei l lance system was about 13 minutes 

behind normal t ime.  He then downloaded the footage re levant to the 

incident.   The footage perta ined to the t ime f rom when the deceased 

came into view on the f i rst  camera unt i l  af ter the shoot ing.   

  

[51] The second footage he went to download was at  25 Cavalcade 

Road in Green Point .   The footage there was f ive minutes behind 

normal t ime.  Thereaf ter he downloaded footage f rom 11A Cavalcade 

Road and their  footage was 10 minutes ahead of  t ime.  The last 

address he obtained footage f rom was 19 Cavalcade Road and the 20 

t ime f rame on their  system was 1 hour and 56 minutes behind normal 

t ime. 

 

[52] Having viewed the videos,  he captured 39 st i l l  photographs of  

the suspect  and possib le vehic les that  were involved,  f rom the 

survei l lance video recording.    

 

[53] According to h im, when he played the survei l lance video 

recording of  the Backpacker’s survei l lance footage; the video 

recording at  7:  23:19 seconds,  shows a man walking in Thornhi l l  30 

Road wearing amongst others a beige coloured pants and what 

seems to be a long-sleeved reddish check shir t ,  walk ing towards 

Cavalcade Road.   
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[54] At  7:23: 32 the same man is seen on the footage as i f  he is 

carrying a smal l  b lack bag, in h is lef t  hand.   

 

[55] At  7:26:19 image shows a s i lver-grey VW Polo fo l lowed by a 

b lack Mercedes Benz,  the deceased vehic le.    

 

[56] At  7:26:36 a b lack Mercedes Benz is seen stat ionary at  a T-

junct ion giving r ight  of  way to other vehic les in the intersect ion 

approaching f rom Cavalcade Road.  Then an individual  wearing a 10 

cloth ing resembl ing the same one worn by the individual  seen earl ier 

in  the footage, is seen point ing an item looking l ike a f i rearm at  the 

r ight  window of  the Mercedes Benz.    

 

[57] The last  image of the person in the footage is depict ing h im 

running towards the pavement in Thornhi l l  Road towards Wester ly 

d irect ion.   That is a br ief  synopsis of  h is test imony.   

 

[58] Warrant  Off icer Wesley Arendse test i f ied that  he is a forensic 

analyst ,  at tached to the scient i f ic analysis sect ion of  the Forensic 20 

Laboratory in Plat tekloof .    

 

He test i f ied that he has conducted numerous forensic invest igat ions 

including image enhancement, video authent ic i ty,  inspect ion and 

audio enhancement.   He test i f ied that  he has experience in image 

enhancement.   The essence of  h is profession is image enhancement.   

 

[59] Whilst  on duty he received a DVD l inked to th is case and he 

was asked to enhance an image of  the shooter,  for facia l  recognit ion 

purposes.   The sof tware he uses to enhance an image does not  a l ter 30 

an image but  only enhances i t .   He then created an album with 

enhanced images, [EXHIBIT 5] .    

 



 15 JUDGMENT 
 
 

  /… 

[60] Warrant Off icer Nicolet te Keyser is stat ioned at the Facia l 

Ident if icat ion Unit  at  the Criminal Record and Criminal  Crimes 

Management in Cape Town.   

 

She is employed there as a facia l  ident if icat ion and forensic 

technic ian.   Her dut ies involve facia l  compi lat ions,  facia l  comparison, 

facia l  sketches and the process of  facia l  aging.   She draws and 

compare faces on dai ly basis.   She has 16 years of  service at  the 

facia l  ident if icat ion uni t .   She has undergone extensive educat ional 

t ra in ing as a facia l  ident if icat ion technic ian which included 10 

internat ional  exposure.    

 

[61] In th is case,  she used a mythological  method of  facia l 

comparison.   According to her,  a mythological  analysis is a method 

where features of  a face are descr ibed, c lassif ied and compared.  I t  

is  her test imony that  i t  is  based on the assessment of  the 

correspondence, shape, appearance, presence and or locat ion of  

facia l  features and landmarks.  Features wi l l  include the hol ist ic face 

and the local  facia l  components for instance, the nose and the 

component character ist ics,  for example,  the nasal base or the nasal 20 

t ip. 

 

[62] When comparing the facia l  images, she test i f ied,  there is no 

standard number of  points of  s imi lar i ty general ly accepted as 

establ ishing an ident if icat ion.   Her t ra in ing in facia l  comparison helps 

her to reach a f inding.   They work according to the Facia l 

Ident if icat ion Science Working Group (FISWG), guidel ines,  that  is  an 

internat ional  body governing facia l  comparison.   According to 

FISWG, they use a set  standardised feature l is t  for each comparison.  

The standard feature l is t  covers a l l  components of  the face,  the head 30 

f rom top to bot tom.  She would then compare the quest ioned image 

and the contro l  image fo l lowing the morphological  analysis.   The 

morphological  method looks at  shape, appearance, presence, 
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anatomical  st ructures such as nose and mouth.   They are using the 

morphological  method because crime scenes are captured in 

uncontro l led environment.    

 

[63] She would then evaluate a l l  points that  she has marked out  to 

reach a conclusion.   Her conclusion would then be ver i f ied by an 

independent review and peer review process to e l iminate errors.    

 

[64] As far as th is case is concerned, she was requested to 

perform a facia l  comparison f rom the image depicted on the CCTV 10 

image and a contro l led photo which was provided.   

 

[65] She test i f ied about the process that  led to the ident i f icat ion 

match.   I t  is  her test imony that  before she begins with a comparison, 

she obtained a photo a lbum f rom the Forensic Laboratory compi led 

f rom the cr ime scene CCTV footage.  She reviewed the photo a lbum 

and decided if  the CCTV image was sui table for comparison with the 

contro l led image.  The member of  the Forensic Science Laboratory 

enhanced the image to make i t  c learer.   The enhancement done by 

the Forensic Science Laboratory would not  inf luence her 20 

morphological  process or analysis.   

 

[66] She looked at everyth ing presented to her in the CCTV image 

and the contro l led image, and she fo l lowed the ent i re process by 

taking into account the s imi lar i t ies and dissimi lar i t ies on the images 

and marked them out.    

 

[67] Keyser a lso test i f ied that  af ter comparing the CCTV image and 

the contro l led image she found 16 points of  s imi lar i t ies and one point 

of  d issimi lar i ty.   The one point of  d issimi lar i ty was cloth ing.   Thus,  30 

her comparison produced a posi t ive f inding.   Keyser’s posi t ive  

conclusion based on her experience and t ra in ing and her comparison 

of  the two images, found that  the person in the CCTV image and the 
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contro l  image depicts the same person.   

 

[68] The State a lso cal led Jarred Marcus,  who was at  the t ime, 

worked as a securi ty personnel at  a synagogue si tuated at  Upper 

Portswood Road, Green Point .   He test i f ied that the synagogue has a 

CCTV camera system and there is a school located further up the 

road.   

 

[69] According to h im, the CCTV footage f rom the synagogue dated 

29 October 2018, at  07:16a.m. [EXHIBIT 6] ,  depicts a grey hatchback 10 

VW Polo fo l lowed by a hatchback Renault  Cl io dr iving or t ravel l ing in 

a Southerly d irect ion.   The Renault  Cl io had a dark grey charcoal 

colour with a registrat ion number HR0[…].    

 

[70] On 30 October 2018, 7:37:20 a.m.,  the s i lver VW Polo is 

captured by the synagogue’s CCTV system travel l ing away f rom 

Portswood Road, Green Point ,  and the synagogue in a Norther ly 

d irect ion.   The Polo then dropped out  of  camera’s view at  7:37:  25 

a.m.  The Polo was fo l lowed by a grey charcoal Renault  Cl io with 

registrat ion number HR06GPGP that  d isappears f rom the view of  the 20 

camera at 07:37:40.   

 

[71] He test i f ied that  he cannot conf i rm the t ime stamp displayed 

on the recording of  the CCTV system. Thus, he cannot ver i fy that  the 

t ime stamp represents that  actual  t ime of  the day the recording was 

recorded.  He was not the one who downloaded the footage f rom the 

CCTV system.   

 

[72] Sergeant Randal Roberts Basson test i f ied that  he is a video 

analyst  for captur ing of  st i l l  images and downloading of  survei l lance 30 

footage. He ident if ied Exhib i ts 6 and 7 as h is products.   He test i f ied 

that  Exhib i t  6,  is  generated f rom the st i l l  image f rom Upper 

Portswood Road, captured f rom the survei l lance footage that  he 
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downloaded and which Mr Marcus f rom the synagogue test i f ied 

about.    

 

[73] As the survei l lance footage was played in court ,  he narrated 

the events as they occurred.   He test i f ied that  on 29 October 2018, at 

07:16:10,  a VW Polo with registrat ion number CA1[…] can be seen 

on the CCTV footage fo l lowed by a Renault  Cl io t ravel l ing at  an 

intersect ion up Upper Portswood Road.   

 

[74] This Court ’s at tent ion was drawn to image 12 and 9 of  Exhib i t  10 

7,  of  the VW Polo with registrat ion number CA1[…],  captured on 29 

October 2018. At  07:16:11,  image 12 of  Exhib i t  7,  depicts a mark on 

the roof  of  the VW Polo. 

 

[75] Then in image 9 of  Exhib i t  7,  of  the same VW Polo,  the Court 

was directed to the f ront  gr i l l  of  the vehic le and an object  hanging 

f rom the rear-view mirror inside the VW Polo and the posi t ion of  the 

l icence disc st icker on the lef t  s ide of  the windscreen.   

 

[76] This Court  was also drawn to an image captured on 20 

30 October 2018, in Upper Portswood Road at  7:34:41.   The image 

depicts a VW Polo with registrat ion number CAW […],  captured by 

the same CCTV that captured the VW Polo on 29 October 2018, 

heading towards the same direct ion in the same street ,  as the Polo 

on 29 October 2018.   

 

[77] The image of  30 October 2018, shows that  the VW Polo had a 

f ront gr i l l ,  an object  suspended f rom the rear-view mirror and the 

posi t ion for the l icenced disc posit ioned on the lef t  s ide of  the 

windscreen, located in the same space and looking the same manner 30 

as the VW Polo of  29 October 2018.  Last ly,  the VW Polo with  

registrat ion number CAW […] has the same mark on the roof  on the 

same spot. 
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[78] On 30 October 2018, at 07:34:41,  the VW Polo with 

registrat ion number CAW […] is captured by the CCTV at an 

intersect ion dr iving up Upper Portswood Road. Then immediate ly 43 

seconds later,  at 07:35:24,  the deceased is captured dr iving his  

vehic le t ravel l ing up on the intersect ion of  Upper Portswood Road, in 

the direct ion of  Thornhi l l  Road.  Both vehic les are captured by the 

same camera.   

 

[79] On 30 October 2018, at  7:40:28,  the Renault  Clio with  10 

registrat ion number HR0[…],  is captured by the CCTV dr iving in  

Upper Portswood Road, towards the intersect ion in the opposi te 

d irect ion,  f rom the one t ravel led by the VW Polo and the deceased 

vehic le.   

 

[80] Turning to Br igadier Petrus Bergh.   

 

He test i f ied that  he is the provincia l  commander of  Pr ior i ty Cr imes 

Specia l ised Invest igat ions.   He has received t ra in ing in sof tware use 

for analysis of  communicat ion data.  He is an expert  in  the analysis  20 

of  large quant i t ies of  data,  in terpretat ion of  such data and 

visua l isa t ion of  ana lysed data.    

 

[81]  The invest igat ing off icer  provided h im wi th  ce l l  phone 

numbers of  a l l  th ree accused and one o ther  ce l l  number.   The 

numbers are the numbers which a l l  th ree accused admit ted as 

be longing to  them.  He had to  determine i f  there was communicat ion 

between the four  d i f fe rent  ce l l  numbers f rom the per iod of  

22 October 2018 to  30 October 2018.    

 30 

He was a lso requested to determine the locat ion in  re la t ions to the 

ce l l  phone towers for the four d i f ferent  numbers for the per iod 29 

October 2018 and 30 October 2018.  In h is f ie ld ,  they on ly ident i f y 
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the tower that  was u t i l ised for the act ion of  communicat ion.   

Accord ing to  h im,  the ce l l  phone records,  Exh ib i t  DD,  provides 

context  regard ing communicat ion between the d i f fe rent  numbers and 

ind icates the v ic in i ty c lose to  a speci f ic  tower.    

 

[82]  Af ter  he had analysed the four  phone numbers ’ ce l l  phone 

act iv i ty between 22 October 2018 to 30 October 2018, he found out 

that  accused one and three had 124,  te lephonic communicat ions 

between them.   

 10 

[83]  He test i f ied  that  dur ing the per iod in quest ion;  there was 

communicat ion between a l l  th ree accused.   

 

On 29 October 2018 and 30 October,  he looked whether  the accused 

were us ing the same ce l lu lar  tower and he found that  there were 

t imes the accused were us ing the same towers.   He a lso test i f ied  

that  i f  the towers are d i f fe rent  every t ime, i t  means that  the 

inst rument  is moving.    

 

[84]  Then he exp la ined how ce l l  towers p ick up ca l ls  in  layman’s 20 

terms.   He test i f ied  that  i f  a  person makes a  ca l l  and the in i t ia l  ce l l  

tower c losest  to the ca l le r  is  over loaded,  i t  wi l l  automat ica l ly go to 

the next  ava i lab le ce l l  tower.   The second ce l l  tower then might  be 

used, wi l l  be in the c losest  v ic in i ty of  the in i t ia l  tower.  For  instance, 

i f  you are in Cape Town,  i t  wi l l  not  jump to  Be l lv i l le .  

 

[85]  The SIM card t r iggers the three ce l l  towers c losest  to i t .   

Genera l ly,  the SIM card wi l l  u t i l ise  the ce l l  tower,  which is  c losest  to 

i t .   I f  not ,  i t  wi l l  jump to  the second or  th i rd  one around i t .   The SIM 

card speaks to  the ce l l  tower that  serves the area i t  is  in .   A ce l l  30 

tower would reveal  the locat ion where the SIM card was u t i l ised.    

 

[86]  Sergeant Van der Horst ,  test i f ied that  she is s ta t ioned at  the 



 21 JUDGMENT 
 
 

  /… 

Ant i -Gang Uni t .    

 

On 30 October 2018, she vis i ted the cr ime scene.  She viewed 

the surve i l lance camera f rom Backpackers and took 

photographs of  the suspect  f rom the monitor  wi th  her  phone.  

The suspect  was wear ing a  red and whi te  check long-s leeve 

sh i r t  and be ige pants.   Co lone l K innear to ld  her that  they 

should go to the bus termina ls to  be on the lookout for  the 

suspect .   They then went to  the bus termina ls in Be l lv i l le .    

 10 

[87]  At  the termina ls  they looked around to  see i f  they would  not 

spot  the person they were look ing for.    

 

Co lone l  K innear not iced accused one outs ide the bus 

termina ls .   At  that  t ime,  accused one was not  wear ing the 

same c lo thes that  she saw on the photo.   However,  in  her  

judgment  the person in  the termina ls  looked s imi lar  to  the one 

dep ic ted on the photographs she obta ined f rom the moni tor.    

 

[88]  They approached accused one, and Colone l K innear ident i f ied 20 

h imself ,  in formed accused one that  they were invest igat ing a  murder 

that  took p lace.   Accused one den ied be ing at  the p lace which was 

ident i f ied by Colone l  K innear.   Co lone l  K innear conducted a search 

on accused one and a  Nokia  ce l l  phone,  and a  loose SIM card were 

found in accused one ’s  pocket.    

 

[89] Accused one had an Intercape one-way bus t icket  purchased 

at  14:  45:  15,  dated 30 October 2018, on his person.  The bus t icket 

indicated that  he had to depart  f rom Cape Town at16:  30.   Accused 

one was then arrested.  His r ights were verbal ly expla ined.  They lef t  30 

the bus terminals and went to Pinelands Pol ice Stat ion parking lot.   

From Pinelands Pol ice Stat ion accused one was taken to Cape Town 

Centra l  Pol ice Stat ion.    
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[90] Furthermore,  Sergeant Van der Horst  test i f ied that  on 

1 November 2018, at  6:35 am, in the cel ls of  Cape Town Centra l 

Pol ice Stat ion,  she acted as Commissioner of  Oath on Exhib i t  “T”, 

[statement re lated to accused one].  The t ime specif ied in accused 

one's warning statement,  as 6:35,  is ef fect ively the t ime al l  

s ignatures were appended on i t .    

 

[91] On her arr ival  at  the cel ls,  she met Colonel Kinnear in f ront  of  

the pol ice stat ion and they went together to the cel ls.   However,  10 

Colonel Kinnear went to speak to the person in charge of  the cel ls 

f i rst .   Kinnear then invi ted her to enter the same room he went to.  

Inside the room she saw Sergeant Hlahleneni together with accused 

one.  

 

[92] When she received accused one's warning statement,  i t  had 

already been completed,  without s ignatures thereon.  The quest ions 

and answers were already on accused one's warning statement 

[Exhib i t  “T”] .   She then asked Hlahleneni to read the quest ions and 

the answers again in her presence to the accused.  Hlahleneni then 20 

read the quest ions and answers in Is iZulu but  she did not  understand 

is iZulu.   As Hlahleneni was reading the warning statement,  accused 

one would nod or say yes in Engl ish.   She then assumed that  

accused one understood what Hlahleneni was expla in ing.  

 

[93] Af ter that  everyone signed in her presence.  Colonel Kinnear 

had a thumb pr int  pad with h im.  In addit ion to the s ignature,  accused 

one also provided a thumb pr int.    

 

[94] She test i f ied that on Exhib i t  “T”,  she also appended her 30 

signature on every page which had room for the Commissioner of  

Oath.   
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[95] Her name does not  feature on the occurrence book of  Cape 

Town Centra l  because she did not  go with Colonel Kinnear to the cel l  

guard.    

 

[96] When they were done with accused one, accused one was 

taken away by Colonel Kinnear and he returned with accused two.   

 

[97] Accused two did not  have any vis ib le in jur ies on him.  Colonel 

Kinnear gave her an already completed warning statement of  

accused two [Exhib i t  “K”] .    10 

 

[98] The warning statement was completed and in i t ia l led except for 

the spaces for the s ignatures that  were lef t  b lank.   She then went 

through the document,  and thereaf ter she conf i rmed f rom Hlahleneni 

that he went through and t ranslated the statement to the accused.  

She asked Hlahleneni to expla in part  I I I  of  the statement to the 

accused.  I t  appeared that accused two agreed with what Hlahleneni 

was reading.   Af ter everyone, including the accused two, had signed, 

she also commissioned accused two's warning statement [Exhib i t  “K”. 

 20 

[99] Anel isa Zeleni  was also cal led by the State.    

 

He test i f ied that  in 2018, he was stat ioned at  the ant i -gang uni t .   He 

f i rst  saw accused one in the parking lot  of  Pinelands Pol ice Stat ion.  

On his arr ival  on the parking lot ,  accused one was already inside a 

vehic le.   He was to ld that  he should t ransport  accused one to Cape 

Town Centra l  Pol ice Stat ion.  They did not  t ravel  in  the same car.    

 

[100] His f i rst  physical  encounter with accused one was at  the cel ls 

of  Cape Town Centra l  Pol ice Stat ion.  He was informed that  accused 30 

one could not  understand when his r ights were expla ined in Engl ish.  

As a resul t ,  he had to step in and expla in the r ights of  accused one 

in is iXhosa in accordance with SAP's not ice of  const i tut ional  r ights.  
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Accused one acknowledged that  he understood his r ights and he 

signed the not ice of  r ights.   I t  was his test imony that accused one 

was re laxed when he was expla in ing his r ights to h im.  He gave 

accused one a copy of  the not ice of  r ights.   

 

[101] He saw accused two for the f i rst  t ime in the cel ls of  Cape 

Town Centra l .   Accused two was with Constable Tshabalala.  

Tshabala la was wait ing for the SAP 14 book f rom him.  He did not 

see any vis ib le injur ies on accused two, but  he did not focus upon 

him.   10 

 

[102] Sergeant Tshabalala test i f ied that  he can speak both is iZulu 

and Is iXhosa.  Is iZulu is h is f i rst  language.   

 

He is a detect ive with ant i -gang uni t  and at  work he always wears 

c ivi l ian c loth ing.   On 30 October 2018, he at tended the cr ime scene 

re lated to the deceased in th is matter.   He ident if ied houses close to 

the cr ime scene with CCTV system.  Af ter doing that he was to ld to 

go to Sea Point  Pol ice Stat ion as there was a person who was 

arrested by a t raf f ic  of f icer.    20 

 

[103] He arr ived at the Sea Point  Pol ice Stat ion between 10:00 am 

and 11:  a.m.  On his arr ival  at  the Sea Point  Pol ice Stat ion,  he was 

together with two other pol ice of f ic ia ls.   He found Makutu and 

accused two, s i t t ing in a detect ive 's of f ice.   Accused two had no 

vis ib le in jur ies.   When he found accused two, he [accused two], 

appeared scared and nervous.  He calmed him down so that they 

could ta lk.   

 

[104] He arrested accused two and read him his r ights.   Accused two 30 

waived his r ights to legal  representat ion.   Accused two's cel l  phone 

rang cont inuously and he [accused 2] ,  to ld h im that  the person who 

was phoning him was a person who lef t  wi th the vehic le.   He took the 
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phone of  accused two whi lst  i t  was s t i l l  r inging.   On the phone there 

was a surname ref lected on i t .   The surname was either Biyela or 

Sib iya.   He sent the surname to Colonel Kinnear so that  they can 

ping that phone number. 

 

[105] From Makutu he received a t raf f ic  t icket  wi th Mal i t i 's  surname 

and address in Khayel i tsha.   He was instructed to t race Mal i t i .   His  

f i rst  dest inat ion was the address which appeared on the t icket .   He 

also took accused two with so that he can show him the place he 

went to with Mal i t i  which had a boom gate.   Accused two was only 10 

handcuffed when they were preparing to leave with h im.  According 

to h im, i t  is  protocol  to cuf f  an arrested person.   

 

[106] The t r ip to Khayel i tsha was a pol ice business and had nothing 

to do with accused two.  The purpose of  the Khayel i tsha t r ip was to 

look for Mal i t i .   The t r ip to Blue Downs was done also because of  

what was said by accused two.  They would not  have known about 

the Bardale Vi l lage if  accused two did not  ta lk to them.  

 

[107] He denies that  accused two was assaulted at  Sea Point  Pol ice 20 

Stat ion.   He adamant ly denies ever assault ing accused two and, in 

fact ,  test i f ied that the pol ice were never a lone with accused two as 

Makutu remained at  the pol ice stat ion unt i l  they lef t .   According to 

h im, i f  there was such an assault  on accused two, Makutu would have 

witnessed i t .   From the beginning t i l l  the end, he was the only one 

deal ing with accused two.  Around 11:00 a.m. they were st i l l  a t  Sea 

Point  Pol ice Stat ion. 

 

[108] They lef t  the Sea Point  Pol ice Stat ion in a convoy of  pol ice 

cars t ravel l ing to Khayel i tsha.   He was t ravel l ing with accused two 30 

and a col league in a Nissan double-cab bakkie.   They arr ived at  

Khayel i tsha around past  12 to one.  In Khayel i tsha,  the uniformed 

members went into the address.   He and accused two remained in 



 26 JUDGMENT 
 
 

  /… 

the vehic le.   Accused two had no business in Khayel i tsha,  hence he 

always remained in the vehic le.    

 

[109] St i l l  a t  the Khayel i tsha,  at  a certa in point  the uniformed 

members were moving f reely in the property.   He then considered the 

property secured and went in.  St i l l ,  a t that  juncture,  accused two 

never lef t  the vehic le.   On his arr ival  on the premises an unknown 

lady to ld that  Mali t i  was not  staying there but  in Kui lsr iver.   They 

then lef t  the address,  and he to ld the members of  the convoy to 

fo l low him.   10 

 

[110] They then headed for Blue Downs.  Accused two was direct ing 

h im to the place where they s lept .   They went to Bardale Vi l lage.   At  

Bardale Vi l lage the houses were simi lar and the accused was 

confused and kept point ing at  d if ferent  houses.   Accused was then 

taken out  of  the vehic le for a bet ter view of  the houses.  He pointed a 

house.  There were no people inside.   They used force to open the 

house.  I t  turned out  to be a wrong house.  The search for the house 

was stopped.  Colonel Kinnear then to ld h im that  the number he gave 

to h im earl ier was pinging at  Shopri te in Langa. 20 

 

[111] He then rushed to Langa.  Colonel Kinnear sent  h im an image 

of  the footage that  was captured at Green Point dur ing the t ime of  

the incident.   He showed the image to accused two, and asked f rom 

him as to whether the person on the image is the person who came 

f rom KwaZulu Natal  and slept  at  that  same place.   Accused two 

conf i rmed and also conf i rmed that  the person on the picture was the 

person who drove away with h is car.    

 

[112] At  Langa, they received informat ion that the number was 30 

pinging in Bel lv i l le .   Later,  they were informed that  the person was 

found at  Bel lvi l le  bus terminus.   They then lef t  for Pinelands Pol ice 

Stat ion.    
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[113] Accused two and three were then taken to Cape Town Centra l 

Pol ice Stat ion where they were detained.  At  Cape Town Centra l 

Pol ice Stat ion cel ls,  accused two was calm and okay.   At  18:55 he 

went through the document cal led not ice of  r ights in terms of  the 

const i tut ion with accused two, (Exhib i t  “X”).   Both he and accused 2 

s igned the document.  Accused two was then handed over to the cel l  

guard and everyone lef t .  

 

[114] Sergeant Ricardo Angelo Davids,  test i f ied that  at  a cr i t ica l 10 

t ime he was at tached at  the ant i -gang uni t .    

 

On 30 October 2018, he was part  of  the convoy that went to 

Khayel i tsha looking for Mal i t i  as a possib le suspect .   According 

to h im suspects were t ravel l ing with invest igat ing of f icers.   The 

uniformed members had no deal ings with the suspects.   No 

suspects exi ted the vehic les in Khayel i tsha.  On their  arr ival  at  

the address,  they surrounded the house.  The convoy drew a 

crowd of  about 10 to 15 people.  They knocked at the house 

and the female,  who later became known as accused three's 20 

mother opened the door.     

 

[115] He did not witness any assault  upon accused two and he never 

part ic ipated in any at tack.   Af ter they were done in Khayel i tsha,  they 

were to ld by the detect ives that they were going to Kuilsr iver.   They 

then proceeded and fo l lowed the detect ives to Kui lsr iver.   One of  the 

detect ives was leading the convoy.   At  the last  complex they 

stopped.  I t  was Bardale Vi l lage.  One residence was forceful ly 

opened and i t  turned out  to be the wrong residence.  They then 

proceeded to Shopri te in Langa looking for a suspect . And no 30 

suspect was found there. From Langa they cont inued to Pinelands 

and f rom there they t ransported suspects to Cape Town Centra l .  
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[116]  The State also cal led Captain Slabbert  who had been in the 

pol ice service for nearly 40 years and was stat ioned at the Sea Point 

Pol ice Stat ion.    

 

He test i f ied that  accused one and two arr ived at  the Sea Point 

Pol ice Stat ion on 1 November 2018, af ter their  court 

appearance at  10:00 a.m.,  he vis i ted the cel ls with a col league 

and there were no complaints f rom the inmates.   He further 

test i f ied when accused one and two came f rom court ,  they had 10 

no in jur ies or complaints. 

 

[117]   Sergeant Smith was also cal led as a state witness.    

 

She test i f ied that on 30 October 2018,she was stat ioned at Sea 

Point  Pol ice Stat ion,  as a Charge Off ice Commander.   On 

30 October 2018, accused one and two were never booked or 

brought to the Sea Point  Pol ice Stat ion’s cel ls.   They also do 

not  appear on the occurrence book of  30 October 2018. 

 20 

[118]  The State a lso cal led Sergeant Hlahleneni.    

 

He test i f ied that  on 1 November 2018, he was stat ioned at 

Bel lvi l le  at  the Directorate for Pr ior i ty Crimes Invest igat ion,  

a lso known as HAWKS.   

 

[119]  On 31 October 2018, at  approximately 22:00,he received a cal l  

f rom the erstwhi le invest igat ing of f icer of  the case, the late Colonel 

Kinnear and he asked him to meet h im the fo l lowing day at  Cape 

Town Centra l  Pol ice Stat ion 4:30 a.m.   30 

 

[120]  Kinnear requested him to come and interpret f rom Engl ish to 

is iZulu,  dur ing an interview of  a suspect.   He speaks is iZulu and 
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understands i t .   Kinnear used him several  t imes previously for the 

same purpose.   

 

[121]   Indeed, the fo l lowing morning,  he went to the room where 

ident i ty parades are held.  Accused two was brought to them form the 

cel ls.   Accused two greeted them and he introduced himself  to h im.  

Accused two and Kinnear a lso introduced themselves.   Accused 2 

was f ine and he looked re laxed.Accused two indicated that  he can 

speak Engl ish,  but i t  was agreed that he should interpret .  

 10 

[122]  Exhib i t  “K” was f i l led out  by Kinnear in h is presence.  

According to h im everyth ing dur ing the interview with accused two 

happened as depicted in Exhib i t  “K”.   I t  is  h is test imony that  accused 

two had no in jur ies,  except for a scrape wound on his feet .   Accused 

two l i f ted h is t rousers to show him the wound.  When he asked the 

accused how and where he sustained the wound, accused two to ld 

h im that  he sustained i t  dur ing his arrest .    

 

[123]   I t  was also h is test imony that the contents of  Exhib i t  “K” were 

re lated by accused two f reely and voluntar i ly.   The accused during 20 

the interview was re laxed and very calm.  Accused two signed Exhib i t  

“K” in f ront  of  him.  Accused two was never assaulted in h is 

presence.  The interview did not have any interrupt ions and i t  lasted 

for about an hour.  

 

[124]   Fol lowing the interview with accused two, another interview 

was conducted with accused one.  They dealt  wi th accused one the 

same way they dealt  wi th accused two.  

 

[125]  The next  witness I  am going to deal wi th is,  Sergeant 30 

Ambrose.  Stat ioned at  Cape Town Centra l  Pol ice Stat ion. 
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He test i f ied that  on 30 October 2018, he and Sergeant Thomas 

vis i ted cel ls where await ing t r ia l  inmates were held.   The 

purpose for the vis i t  was to do a head count.  Ordinar i ly,  the 

cel l  vis i ts are done on an hourly basis,  but  i f  there is an in jured 

inmate,  they are done every hal f  an hour.   To determine 

whether an inmate has an in jury,  they ask every received 

inmate i f  the inmate has an in jury,  complaint,  or medical  

condit ion.   I f  the inmate has an in jury,  i t  would be recorded on 

the occurrence book in order to protect  h im themselves.    

 10 

[126]  During the hourly vis i ts they would st i l l  ask the inmates i f  they 

do not  have any in jur ies or complaints.   They communicate with the 

inmates in a language that is understood by the inmate.  They do not 

receive a suspect with vis ib le in jur ies without a medical  document 

that  the suspect  was taken to hospita l .    

 

[127]  Accused one and two arr ived at  Cape Town Centra l  Pol ice 

Stat ion on 30 October 2018, 18:30.  When he personal ly v is i ted the 

cel ls where the accused were held,  they did not report  any in jur ies or 

complaint .   He also test i f ied that  there are no houses or rooms with 20 

baths s i tuated at  their  pol ice stat ion. 

 

[128]  That br ings us to the evidence of  Colonel Singh, who test i f ied 

that  he has 34 years working experience with the South Af r ican 

Pol ice Service.    

 

[129]  On 31 October 2018, at  2:25 a.m.,  he was the shif t  

commander.  As the shif t  commander he goes around and checks on 

whether the cel l  and operat ional  commanders are doing what they 

are supposed to do.   He test i f ied that  he noted on the occurrence 30 

book that  accused one and two were brought at  Cape Town Centra l 

Pol ice Stat ion on 30 October 2018, around 18:30, they [  accused one 

and two] were not  charged yet .    
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[130]  On 31 October 2018, he vis i ted the cel ls to see i f  they [ the 

cel l ]  were running smoothly.   The vis i t  enta i ls h im going to each cel l  

to establ ish that  each inmate is wel l ,  there is suf f ic ient  food and 

there are no in juries.   There were no complaints or in jur ies noted.  

To ensure the wel l -being of  each inmate is looked af ter,  he goes and 

introduces himself  to them as the senior of f icer.   

 

[131]  According to h im, i f  an inmate is brought to their  cel ls and is  

carrying some kind of  an in jury.   That inmate wi l l  never be al lowed in 10 

the cel ls.   The inmate must receive medical  t reatment before being 

al lowed in the cel ls,  regardless of  whether i t  is  a scratch or a bruise.  

Any vis ib le in jury must get  medical  treatment before any recept ion at 

the cel ls.  

 

[132]    I t  is  h is test imony that i f  an inmate is taken out  of  the cel ls, 

the of f icer taking him or her,  should s ign him out  and when the 

inmate is brought back the corresponding entry should made.  Thus, 

i t  is  impossib le that  accused two was taken out , wi thout the entry 

being made or without being discovered.   20 

  

[133]  He also test i f ied that because of  the nature of  the charges 

accused two was facing,  i f  he was going to be taken out  of  the cel ls 

that  would have to be done through him as the shif t  commander. 

 

Everyth ing which I  have stated above was just  a br ief  synopsis of  the 

State 's case.    

 

[134]  At  the c lose of the State 's case an appl icat ion for the 

d ischarge of  accused three was brought in terms of  Sect ion 174 of 30 

the Criminal  Procedure Act ,  Act 51 of  1977.   
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At that stage of  the proceedings,  I  in t imated that  I  would only 

give the ru l ing and the reasons wi l l  fo l low in th is judgement.    

 

The reasons now fo l low;  

Sect ion 174 provides: 

 

" I f  at  the c lose of  the case of  the prosecut ion at any t r ia l  the 

court  is  of  the opin ion that there is no evidence that  the 

accused commit ted the of fence referred to in the charge.   Or 

any of fence of  which he may be convicted on the charge,  i t  may 10 

return a verdict  of  not  gui l ty."  

 

[135]  Obviously,  when an appl icat ion for the d ischarge of  an 

accused person is brought,  the suf f ic iency of  the State 's evidence is 

cal led into quest ion.   In my mind,  the main purpose of  Sect ion 174 of 

the Criminal  Procedure Act  is to prevent an unwarranted marathon 

exercise where i t  is  evident at  the c lose of  states case that  there are 

no prospects for the State to secure a convict ion.   L ikewise,  i t  

envisages a s i tuat ion where the cont inuat ion of  a fu l l  t r ia l  is  short  

c i rcui ted before i t  is  completed.    20 

 

[136]  More important ly,  i t  is  set t led that Sect ion 174 of  the Criminal  

Procedure Act  a lso protects an accused person f rom being exposed 

in a s i tuat ion where he would supplement a non-exist ing case of  the 

State,  where the requis i te threshold or standard of  proof  is not  met 

by the State.   

 

[137]  Thus, as indicated by the re levant provis ion,  i f  at the c lose of  

the State ’s case the presid ing of f icer is of  the view that  the State 

fa i led to present evidence suf f ic ient  for a convict ion or a gui l ty 30 

f inding,  Sect ion 174 gives the court  the d iscret ion to avert  the 

cont inuat ion of  a point less t r ia l .  
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[138]  I t  is  establ ished by now that  the test  and the most important 

and apt quest ion to ask at  the c lose of  State case, is whether there 

is any evidence upon which a reasonable court  could return a gui l ty 

verdict .   Put  d if ferent ly,  whether there is a case to answer for the 

accused. 

 

[139]  In the present case,  at  the c lose of  the State 's case, the 

fo l lowing evidence was presented against  accused three,  that :  

 

(a)he was l inked to accused one and two through cel l  phone 10 

data; 

 

(b)he was in constant  communicat ion with the other accused 

before the shoot ing and af ter the shoot ing; 

 

(c)barely an hour af ter the shoot ing,  he and accused two were 

simultaneously stopped by Makutu; 

 

(d)they caught the at tent ion of  Makutu because they fa i led to 

stop at  a stop sign and to pay due regard to the r ights of  other 20 

road users; 

 

(e)when he was stopped by Makutu he was dr iving a model of  a 

car s imi lar to the one that  was captured on the CCTV on 29 

October 2018 and 30 October 2018; 

 

( f )both h is co-accused's vis i ts to Cape Town f rom Durban had 

to do with h im; 

 

(g)at  that stage of  the proceedings accused one had been 30 

ident if ied by facia l recognit ion expert  as the shooter; 
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(h)the evidence presented by the State pointed to a carefu l ly 

p lot ted murder that  was hatched way in advance; 

 

( i ) the vis i t  of  accused one and two in Cape Town led him to go 

to Keni lworth Gold Exchange to exchange Kruger Rand coins 

for an amount of  R200,000.00; in approximately s ix hours af ter 

the execut ion of  the deceased. 

 

At  that  stage of  the proceedings,  I  was acutely mindful  of  the 

fact  that  the evidence against  accused three,  is c i rcumstant ia l 10 

in nature.  I  took into account that  a l l  three accused are 

indicted amongst others for furtherance of  common purpose or 

conspir ing to murder the deceased.   

 

[140]  In such circumstances,  when consider ing an appl icat ion for 

d ischarge by one of  the several  accused, the court needs to consider 

the cumulat ive ef fect  of  c i rcumstant ia l  evidence in the context  of  the 

tota l i ty of  the evidence. 

 

[141]  Further reasons why I  refused the appl icat ion for the 20 

discharge wi l l  be revealed in th is judgement st i l l .   The only th ing 

which I  wi l l  say now is that at that stage th is court  was sat isf ied and 

convinced that  the appl icat ion was tota l ly unconvincing and at  worst ,  

i t  was fancifu l  and devoid of  any meri t  whatsoever.  I  was also 

sat isf ied that  Mr Mal i t i  had a case to answer.  

 

Summary of  the accused versions:    

 

[142] Al l  three accused in th is t r ia l  e lected to test i fy on their  behalf  

and in their  test imony, they vehement ly denied that  they were 30 

involved in whatever way in the shoot ing involving the deceased.  

Accused one and two test i f ied that  they were Krugerrand t raders and 

accused three test i f ied that he acted as the middleman between his 
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co-accused and the buyers of  the Krugerrands. 

 

[143]   Accused one and two test i f ied that  they arr ived in Cape Town 

together on 28 October 2018.  They were coming f rom Durban to 

meet accused three,  as they wanted to sel l  their  Krugerrands.  I t  was 

the test imony of  al l  three accused that  on 29 and 30 October 2018, 

they had negot iat ions with two dif ferent  buyers of  Krugerrands.   The 

meet ing place was an of f -st reet  parking lot .   On both occasions the 

meet ing took place inside the VW Polo dr iven by accused three and 

lasted less than 30 minutes.   Accused two used a Renault  Cl io to 10 

t ravel  to and f rom meet ings.  

 

[144]   On 29 October 2018, the Krugerrands buyer d id not  struck any 

deal wi th them.  The deal was only struck on 30 October 2018, with a 

d i f ferent  buyer,  who indicated that he was going to buy accused 

one's 11 Krugerrands.    

 

[145] .  Accused one further test i f ied that  he used to get  h is 

Krugerrands f rom one, Lucas.   He started to t rade with jewel lery and 

then moved to Krugerrands.   I t  was accused one's test imony that  on 20 

his arr ival  in  Cape Town his gir l f r iend met up wi th h im near 

L ingelethu Pol ice Stat ion in Khayel i tsha.   On 28 and 29 October 

2018, he slept at his gir l f r iend's p lace.   On 29 October 2018, he went 

a lone to the meet ing and when he returned, he took a metred taxi .    

 

[146]   On the morning of  30 October 2018, the meet ing with the buyer 

started just  af ter 7:00 a.m.  He t ravel led to the meet ing with h is  

gir l f r iend,  using a metred taxi  again.   Whi lst  the negot iat ions were 

cont inuing,  h is gi r l f r iend with whom he t ravel led to the c i ty was 

wait ing for h im at a c lose by garage.  The VW Polo in which the 30 

negot iat ions took place, was with in s ight  of  the gir l f r iend's wait ing 

locat ion.   A deal was struck with the buyer and the buyer was going 

to buy his 11 Krugerrands for R200 000.00.   
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[147]  Af ter the deal was struck with the buyer on 30 October 2018, 

he t ravel led with his gir l f r iend in a metred taxi  to Langa. En route  to 

Langa, he received a phone cal l  f rom his home in Kwa Zulu Natal,  

in forming him that h is brother got  injured.   His brother s i tuat ion was 

an emergency.   As a resul t ,  he had to book a t icket  as soon as he 

arr ived in Langa, to KwaZulu-Natal .    

 

[148]   However,  when they arr ived in Langa, they went to get  h is 

gir l f r iend's hair  done.  I t  took a whi le to get her hair  done and he 10 

waited for her in the salon.  He cannot remember how long i t  took to 

have the hair  done.  When she was done, they then went back to 

book a t icket .   At  the t icket  p lace there was a queue, and he bought 

the t icket  at  14:40.  

 

[149]    He could not  cal l  h is gir l f r iend to come and test i fy as an al ib i  

wi tness,  because her contact number which he had was on the phone 

the pol ice took.   He does not  know her address because when he 

returned with a metered taxi  f rom the meet ing of  29 October 2018, 

h is gir l f r iend was wait ing for h im near the pol ice stat ion.   He is not 20 

sure whether he could be able to f ind h is gir l f r iend's house on his 

own.  His g ir l f r iend was working for a company at  the t ime, but  he 

does not know the company's detai ls she worked for.  

 

[150]   When accused one was cross-examined about the fourth cel l  

phone number, depicted on Exhib i t  “DD” [ the cel l  phone data record] , 

ending with 6530 with an unident if ied user.   Accused one ment ioned 

that  on 30 October 2018 whi lst  he was in Cape Town CBD, he had 

seven cal ls between the t imes 7:26 and 7:50.   He was communicat ing 

with the buyer who was interested in buying Krugerrands f rom him.  30 

The cal ls durat ion was 26 minutes.   He was l inked with the buyer by 

accused three. 
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[151]  I t  was also accused ones’ test imony that when he was arrested 

for th is matter,  i t  was his f i rst  t ime to be arrested.   Therefore,  he did 

not  know that in the long run his gir l f r iend would be needed to test i fy 

as h is a l ib i .    

 

[152]   According to accused one, he does not know the deceased.  

Accused one strenuously d isputes that  he is the shooter who is 

depicted in the survei l lance footage.  He [accused one] further 

denies that  on the day in quest ion he was wearing the type of  

c loth ing worn by the shooter in the footage.   10 

 

[153]   He also denies that  he was the passenger of  accused two, 

when he was stopped by Makutu.   He was nowhere near the place 

where Makutu pul led over h is co-accused and he does not  know how 

to dr ive.   According to accused one, he only came with one set  of  

c loth ing to Cape Town, which is the c loth ing he had on during his 

arrest .   He further test i f ied that he never received the money for h is 

11 Krugerrands.  He vehement ly denied that  he is the source of  what 

is wri t ten in the pretr ia l  statement,  Exhib i t  “T”.   Whilst  he was 

detained under arrest  at  the pol ice stat ions,  no pol ice of f icer vis i ted 20 

him or asked him about h is wel l -being.   That is a br ief  summary of 

accused one's test imony. 

 

[154] .  Turning to accused two:   

 

He started to t rade in Krugerrands around September 2018.  He was 

introduced to Krugerrands t rading by accused one.  Accused one to ld 

h im that he wanted R60 000.00 to buy him Krugerrands and he gave 

i t  to h im.  Accused one was at l iberty to keep the change f rom the 

R60 000.00.  He expected to receive a prof i t  of  R50 000.00 or more 30 

f rom the sale of  the e ight  Kruger Rands.  Thus,  he was going to sel l  

them for R110 000.00.   Before he came to Cape Town, he did not 

know accused three,  nor spoke to h im.  He was also never at 
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accused three's house.  The f i rst t ime he went accused three's house 

was when the police went to show him where he [accused three] 

stayed. 

 

[155]  Accused two further test i f ied that  dur ing his stay in Cape Town, 

he stayed in Khayel i tsha.   He test i f ied that  a f r iend of  h is borrowed 

him a red Renault  Cl io which he drove whi lst  in  Cape Town.  Since 

he arr ival  in  Cape Town, he never had a passenger in the Renault  

Cl io.   Because his Krugerrands were not  bought,  he kept them on 

him.   10 

 

[156]   Af ter the meet ing of  30 October 2018, he lef t  for Khayel i tsha.  

As he was leaving the ci ty,  he was stopped by Makutu.   He parked 

the vehic le and went to Makutu.   When he looked again the vehic le 

was not  there.    

 

[157]   When he lef t  the vehic le,  he lef t  the key in the igni t ion.   The 

Kruger Rands were in the bag in the passenger seat . 

 

[158]   He does not  know what happened to the Renault  Cl io.   He 20 

th inks that  someone might  have sto len i t .   He did not  report  the 

vehic le incident to Makutu because everyth ing happened r ight  in 

f ront  of  h is [Makutu 's]  eyes.   Makutu and him both went to the pol ice 

stat ion and he reported the incident at  the pol ice stat ion.   

 

 [159]   He was arrested at  the pol ice stat ion where he reported the 

incident.    

 

[160] .  I t  was accused two's evidence that the s ignature that appears 

on Exhib i t  “K”,  is  h is.   He mainta ined that  he would say his s igned 30 

Exhib i t  “K” because he sees his s ignature on i t .  He denies that  he 

prof fered the responses that  appear in Exhib i t  “K”.    
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[161]  I t  is  the test imony of  accused two that  he was assaulted by the 

pol ice on three separate occasions.   On the f i rst occasion,  when he 

arr ived at  the pol ice stat ion,  he found three pol ice of f icers dressed in 

c ivi l ian c loth ing.   The pol ice asked him if  he k i l led a person.  They 

then assaulted him with open hands and put a p last ic bag over h is 

head and face. 

 

[162]   Regarding the th ird assault ,  he test i f ied that  s ix pol ice of f icers 

dressed in c ivi l ian c loth ing came to fetch h im f rom the pol ice stat ion.  

They took him to a house which had a bed and a bath.   He was 10 

assaulted and his head was plunked in a bath with water.   He was 

made to s ign papers.   The investigat ing of f icer of  the case was 

present.   When he got  Exhib i t  “K”,  the port ion of  the answers had 

already been f i l led out .   He is not the source of  what is contained in 

Exhib i t  “K”.   The only th ing of  h is,  in Exhib i t  “K”,  is h is s ignature and 

thumb pr int  as stated above.   

 

[163]   Accused two further test i f ied that  he th inks that  for the second 

assault  that  the pol ice took him to a pol ice stat ion bui ld with white  

mater ia l .   He was then taken to the backyard of  the house with white 20 

mater ia l .   He was then assaulted by uni formed pol ice.    

 

Accused three 

 

[164]    Accused three test i f ied that in 2018, he was a taxi  dr iver.   He 

had three taxis and they also had a pr ivate vehic le which is dr iven by 

h is wife.   He f i rst  met accused one in 2016.  In 2016 accused one 

sold h im gold and some si lver.    

 

[165]   Regarding the Krugerrands,  accused three,  agrees with the 30 

version of  accused one and two, and further test i f ied that he went to 

fetch accused one and two f rom the bus stat ion on their  arr ival  and 

took them to Khayel i tsha.   Accused one had 11 Krugerrand coins and 
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accused two had eight  Krugerrand coins.   Accused one and two had 

specif ic  amounts which they intended to get  for the Krugerrands.   He 

was going to get  20 percent commission f rom the sales.   

 

[166]   He sel ls the Krugerrands on the black market .   According to 

h im, a b lack market  is where they sel l  wi thout papers.   They do not 

sel l  on a reta i l  pr ice.   In the black market  they get  far less amount 

than in the real  market .   He regards the Keni lworth Gold Exchange as 

a b lack market .  I t  is  h is test imony that  a l l  Gold Exchange places are 

b lack markets.   10 

 

[167]   He test i f ied that ,  when accused one and two arr ived in Cape 

Town, he real ised that  their Krugerrands were fa ir ly new.  On the 

days his co-accused were in Cape Town he was dr iving a VW Polo, 

which he had hired f rom Avis in order for h im to go to a Jazz Fest ival  

in  Khayel i tsha.   He is a person who l ikes to rent  vehic les.    

 

[168]   According to accused three,  on 29 October 2018, they had an 

early meet ing with Mohammed to negot iate the terms of  the sale of 

the Krugerrand coins.   He test i f ied that  they met at  a Spar parking lot 20 

to negot iate the deal.   Accused one came on foot ,  accused two came 

with the Renault  Cl io,  and he [accused three]  came with the VW Polo. 

 

[169]   Mohammed owns a gold exchange shop in the Cape Town 

CBD.  He has known Mohammed for e ight  to 10 years.  He does not 

recal l  Mohammed's surname.  He decided that  the meet ing should be 

Spar parking lot  because he did not  want accused one and two to see 

Mohammed's shop.  This is so,  because he did not  want accused one 

and two to go themselves to Mohammed's shop.  The appointment 

t ime for the meet ing of  29 October 2018 was 7:30 a.m.   30 

 

[170]   I t  was further h is test imony that  Mohammed and he arranged 

the Spar parking lot  because i t  was a convenient  p lace to meet.  
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They were both fami l iar wi th the area and the area is not  busy and 

the spot is easy to locate.  The area is the area depicted on Exhib i t  

12.  Ebenezer Road is about 300 to 350 meters f rom that  p lace.    

He arr ived at  the parking lot  a lone.  Mohammed arr ived f i rst  at  the 

appointment.   Then accused one and two were next  arr ived.   When 

everyone was in the car,  he introduced everyone.   

 

[171]   Accused one and two were not  sat isf ied with Mohammed's 

pr ices.   He then arranged a meet ing with Baba, who has a gold 

exchange cal led Baba Gold Exchange.  On the morning of  30 October 10 

2018, he picked Baba up f rom his shop and they went to the Spar 

parking lot .    

 

[172]   Af ter the negot iat ions accused one and Baba agreed on 

R200 000.00 pr ice.   Baba requested more coins but accused two said 

they should f in ish the R200 000.00 t ransact ion f i rst .   He th inks that 

accused two had some misgiving bout the t ransact ion.    

 

[173]   Af ter the negot iat ions he lef t  wi th Baba to drop him of f  at  h is 

shop.  On the way to Baba’s shop, whi lst  they ta lked about the prof i t  20 

Baba was going to make for the purchase, Makutu pul led them over.  

Makutu issued him a t icket and he lef t .   

  

[174]   He cannot remember where accused two was when he lef t  

Makutu.   He is not  sure whether accused two arr ived when Makutu 

was wri t ing out  a t icket  for h im.  However,  he recal ls seeing accused 

two approaching.   By the t ime he was stopped by Makutu he did not  

have accused two's cel l  phone number.  

 

[175]   Af ter he had lef t  Makutu he cal led accused one and informed 30 

him that he would cal l  h im back regarding the arrangements of  

payment.   Accused one then to ld h im that  the car of  accused two was 

missing.   By that t ime, he had already dropped Baba.   
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[176]  I t  was also h is test imony that  Baba dropped the deal re lated to 

accused one's Krugerrands because he was not  going to make a 

prof i t .   He then cal led the owner of  Keni lworth Gold Exchange.  

Ul t imately,  the Krugerrands of  accused one were sold at Keni lworth 

Gold Exchange.  When he went to the Keni lworth Gold Exchange he 

went a lone.  He also test i f ied that  he used to get  good pr ices f rom 

the Keni lworth Gold Exchange.   

 

[177]   Regarding his a l ib i  wi tnesses,  he test i f ied that  he t r ied 10 

everyth ing to get  them to come and test i fy,  but  a l l  was in vain.   That 

is a br ief  summary of  the accused test imony.   

 

The evalua t ion  o f  assessment  of  the ev idence:  

 

[178]   The main  s ingular  i ssue in  th is  matte r  i s  whether  the three 

accused were  involved in  the  commission  o f  the  o f fences as  

a l leged by  the  State .   Another  i ssue which  only  involves accused 

one and two,  i s  whether  they are  the  sources o f  Exhib i ts  “K”  and 

“T” .  20 

 

[179]  In  any t r ia l ,  the  prosecut ion  a lways bears  the onus to  prove 

the  gui l ty  o f  the  accused person beyond reasonable  doubt .   The  

burden o f  proo f  tha t  rests wi th  the  Sta te does not  apply to  

ind iv idual  par ts  o f  the  ev idence presented but  to  the  en t i re  body 

of  ev idence.   On the  o ther  hand,  i t  i s  t r i te  that  an accused person 

does not  have any onus  to  p rove h is  or  her  innocence.   The 

vers ion o f  the accused only needs to  be reasonably  possib ly  t rue  

in  order  to  be a fforded the benef i t  o f  doubt ,  the  Cour t  does not  

even need to  bel ieve  the i r  vers ion .  30 

 

[180]  I  tu rn  now to  consider  the  ev idence per ta in ing  to  pret r ia l  

s ta tements purpor tedly made by  accused one and two,  
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Exhib i ts  “K”  and “T” .    

 

Pre- t r ia l  s ta tements o f  accused one and two.  

 

[181]  As previously ment ioned,  the issue here is  the  issue o f 

weigh t .  However,  the Sta te  a lso  bears the  onus  to  show tha t  the  

s ta tements  made by  the accused before  the  t r ia l ,  were  made 

f ree ly  and volun tar i l y  in  h is  sound and sober senses and wi thout  

having  been duly in f luenced there to .   

  10 

[182]  I t  i s  now axiomat ic  tha t  p re- t r ia l  s ta tements  ob ta ined in  

v io la t ion  o f  accused’s  r igh ts  a re genera l ly  inadmissib le .  Dur ing  

th is  t r ia l ,  the  State  contended that  accused one and two made 

s ta tements a t  the  t ime o f  the i r  a rres t .   Upon the  Sta te ’s  

in t roduct ion  o f  the  pret r ia l  s ta tements  to  the  Cour t ,  th is  Cour t  was 

advised that  accused one denies  tha t  he made a pre- t r ia l  

s ta tement .  

 

[183]  I t  was accused one’s  content ion tha t  on 1 November  2018, 

the  la te  Colonel  Kinnear paid h im a  ce l l  v is i t .  Though  20 

Colonel  Kinnear  came wi th  another  o ff i cer,  in  h is  ce l l ,  he went  to  

a consul ta t ion room only wi th  Colonel  Kinnear.   A t  tha t  t ime,  he 

was aware  o f  h is  const i tu t ional  r igh t ,  he  to ld  Colonel  Kinnear  tha t  

he  wanted a  lawyer,  and he would  only  speak to  h is  lawyer.   

Colonel  Kinnear d id  no t  in fo rm h im of  h is  r igh ts and asked h im to  

s ign and p lace h is  palm and four  f ingers on var ious documents .   

He s imply  s igned because the invest iga tor  o f  the  case to ld  h im 

tha t  he  should  s ign on the  papers .    

 

[184]  In  addi t ion,  Ms Luterek s trongly asser ted tha t  accused one 30 

s igned the  b lank documents .  There  was never  any d iscussion  

involv ing  the  shoot ing .   Consider ing the asser t ions  made by  

accused one,  the  pre- t r ia l  s ta tement  in  respect  o f  accused one  
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was then admi t ted as  Exhib i t  “T” .  

 

[185]  Simi la r ly,  accused two contended that  he  was assaul ted  

pursuant  to  h is  a r res t  as pol ice were t ry ing  to  ex t rac t  a  sta tement 

f rom him and tha t  h is  const i tu t ional  r igh ts  were never  expla ined 

by  the  pol i ce.   

 

[186]  More speci f i ca l l y,  accused two emphat ica l l y  denies  tha t  the  

contents  of  the  statement  o r ig inated  f rom him.  He a l leges tha t  the  

pol i ce  a f ter  assaul t ing  h im on three occasions merely  p laced 10 

var ious documents for  h im to s ign  and he duly  s igned them.   He 

denies  tha t  when he s igned Exhib i t  “K” ,  he  knew what  was  

conta ined in  i t .    

 

[187]  More  impor tan t ly,  accused two fu r ther  asser ted  tha t  

no twi ths tanding the  exer t ion by the pol i ce,  he gave no in format ion  

to  the  pol i ce and Exhib i t  “K”  is  fabr ica ted  by the  pol ice .    

 

[188]  In  as  much as  accused one and two are  a t tack ing  Exhib i ts  

“K”  and “T” ,  they do not  by  any s tre tch  o f  imagina t ion  asser t  as  20 

the basis o f  the i r  a t tack  tha t  the contents  o f  the two Exhib i ts  were 

coerced or  involuntary.    

 

[189]  Accord ingly,  bo th  accused one and two do not  contend that  

the  contents  of  Exhib i ts  “K”  and “T”  were  d i rec t  products  o f  

coerc ion.   That  be ing  so ,  they do  not  a l lege that  the  s ta tements 

were  i l legal ly  secured thus ta in ted;  and as  such,  they should  no t  

be  used agains t  them.   I t  i s  p la in  f rom what  I  sa id  above tha t  the  

vo luntar iness o f  the  s tatements  were  no t  re l ied  upon by  the  

accused in  re ject ing  them. 30 

 

[190]  For  the  above reasons,  in  my v iew,  i t  i s  ev ident  that  

accused d id  no t  chal lenge the  admission  o f  the  s ta tements  as 
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they f i rmly mainta in tha t  Exhib i ts  “K”  and “T”  had been fabr icated.   

Since the  thrust  o f  the  accused defence to  the  sta tements  was 

tha t  the  pol i ce  fabr ica ted them;  as previously ment ioned the 

de terminat ive  issue per ta ins  to  the weigh t  to  be accorded to the  

s ta tements .   For  a l l  in ten ts and purposes,  the asser t ions made by  

the  accused,  as  fa r  as  the  s ta tements  are  concerned ra ised 

fac tual  and credib i l i ty  i ssues for  the  Cour t  to  de termine.  

 

[191]  At  th is  junc ture ,  I  wish  br ie f l y  to  s tate  cer ta in  aspects  which  

are  s ign i f i can t  to  th is  case:    10 

 

I  consider  i t  necessary  to  emphasise  tha t ,  in  cases where an  

accused person denies  making  a  pre-t r ia l  s ta tement  to  the  pol i ce  

the  contents o f  such s ta tements  or  s ta tement  becomes admissib le  

as  the wi tness d isavows the  s ta tement.   In  o ther  words,  the Cour t  

is  no t  requi red  to  make any pre l iminary f ind ing regard ing 

vo luntar iness of  the  s ta tements or  whether  the  s tatement was 

obta ined in  accordance wi th  the  accused’s const i tu t ional  r igh ts .    

 

[192]  Consequent ly,  as  ment ioned above,  owing to  the  20 

content ions made by accused one and two the l i ve i ssue between 

the  par t ies ca l led  upon th is  Cour t  to  determine about whether  the  

accused made the  s ta tements a t t r ibu ted  to  them or  whether  the  

s ta tements were  fabr ica ted  by  the pol i ce.   In  such c i rcumstances,  

the  Sta te may even use the  sta tement on rebut ta l  by ca l l ing  

wi tnesses to  tes t i fy  tha t  the  accused made the  sa id  s ta tement  o r  

on  cross-examinat ion  of  the  accused to  a t tack  the  credib i l i ty  o f  

the  accused.  

 

[193]  In  the  c i rcumstances,  I  therefore  ordered tha t  i t  was not  30 

necessary  to  hold  a  t r ia l -wi th in -a- t r ia l ,  as  admissib i l i ty  was not  an  

issue.   The s ta tements o f  accused one and two were then  

admi t ted  and marked as  Exhib i ts  “K”  and “T” .  
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 Wi tnesses’ tes t imony  

 

[194]  Basica l l y,  a l l  the  wi tnesses ca l led  by  the  State  in  th is  t r ia l  

made a  good impression  to  th is  Cour t  and stuck  to  the i r  vers ion .   

This  Cour t  go t  the  d is t inc t  impression  tha t  they were  tes t i fy ing  

only  about  the i r  exper iences.   I  d id  no t  ge t  the impression tha t  

they were embel l ish ing  the i r  ev idence to impl ica te  or  to  

d isadvantage the  accused.   As  fa r  as  I  am concerned,  I  found a l l  10 

State  wi tnesses to  be  comple te ly  t ru th fu l ,  honest  and credib le  

wi tnesses.  

 

[195]  For  ins tance,  Kotze ’s  ev idence demonst ra tes  that  he  was 

jus t  an honest  wi tness who d id  no t  embel l i sh h is  ev idence fo r  the  

purpose of  he lp ing to  es tabl i sh one s ide  o f  the cause only.   He d id  

no t  tes t i fy  tha t  the male  he saw outs ide  h is  ga te ,  was wear ing  a  

check sh i r t  or  gave a  descr ip t ion of  the vehic le  the  male  was 

heading  towards.   Had the  Sta te  had any in tent ions to  fa lse ly  

re in force  or  to  fa ls i fy  i ts  case,  i t  could  have produced evidence to 20 

the e ffec t  tha t  the male tha t  was seen by Kotze ,  was seen going  

towards a  Renaul t  Cl io  and was wear ing  a check sh i r t .  

 

[196]  I  a lso  f ind tha t  Makutu was s incere  in  h is  tes t imony.   In  th is  

case,  Makutu ’s  ev idence regard ing  the two vehic les  which he 

pul led  over  was consis ten t  wi th  o ther  tes t imony presented by  the 

State .   His  ev idence does not  reveal  b ias ,  p re jud ice or  mot ive  to  

fa ls i fy  tes t imony.  Thus,  the tes t imony bore ind icat ions of  

re l iab i l i ty.   He d id  no t  t ry  to  overreach.  He provided a fact -speci f i c  

and candid account o f  h is  encounter  wi th  the dr ivers o f  the  VW 30 

Polo  and the  Renaul t  Cl io .  

 

[197]  Equal ly,  van der  Host  tes t i f ied tha t  when she arr i ved on the  
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morning  o f  1  November  2018,  a t  Cape Town Cent ra l ,  bo th  Exhib i ts  

“K”  and “T”  were  a l ready f i l led  ou t .   Had she wanted to  l ie  she  

could  have easi l y  ta i lo red  her  tes t imony to  f i t  o ther  ev idence.  For  

ins tance,  she could  have easi ly  sa id  tha t  the  contents  o f  the  

Exhib i ts  were  completed in  her  presence.    

Her  test imony was consis ten t  under  r igorous cross-examinat ion .  

Notwi ths tanding  the  fac t  that  she d id  no t  make any pol ice  

s ta tement  p r io r  to  her  tes t imony;  I  was convinced by  her  power o f  

recol lec t ion .  Af ter  I  had observed her  on  the  wi tness s tand,  I  go t  

the  d is t inct  impression  tha t  she was narra t ing  the  events  10 

accura te ly  as  they happened a t  Cape Town Centra l  Pol i ce  Sta t ion .  

 

[198]  There  is  no th ing  negat ive  th is  Court  can say regard ing  a l l  

S tate  wi tnesses who were ca l led  by  the  State  in  th is  mat te r.  This 

a lso inc ludes a l l  the pol ice o ff i c ia ls  who were ca l led by the Sta te  

to  tes t i fy  about  Exhib i ts  “K”  and “T” .  

 

[199]  I t  i s  a lso  impor tant  to  no te tha t  Tshabala la,  van der  Horst  

and Hlahleneni  cor roborate  each other  regard ing  what  happened 

at  Cape Town Centra l  Pol ice  Stat ion.   Tshabala la  is  a lso  20 

corrobora ted by  Sergeant Davids  about  what  happened at  the  

res idence of  accused th ree  in  Khayel i tsha and a t  Bardale  Vi l lage.    

 

[200]  I t  i s  a lso  s ign i f i cant  to  know tha t  these pol i ce o ff i c ia ls  d id  

no t  g ive  a  photocopy vers ion  o f  each other ’s  tes t imony.   In  my 

mind th is  shows tha t  they d id  no t  co l lude w i th  one another,  

agains t  accused one and two.  

 

[201]  Fur thermore ,  i f  regard  is  had to  the  tes t imonies  o f  

Tshabala la  and Davids,  i t  i s  p la in  tha t  there  was no need to  take  30 

accused two out  f rom the  pol i ce vehic le .  As Tshabala la  pu ts i t ,  

they went  to  Khayel i tsha so le ly on  pol i ce business.   Moreover,  the  

ev idence o f  Davids  reveals  tha t  there  was a  crowd tha t  was 
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at t rac ted  by  the i r  presence a t  accused th ree’s  p lace.   I t  i s  thus 

h igh ly  improbable  tha t  the  pol i ce  would  assaul t  a  suspect  who 

was,  accord ing  to  the i r  ev idence handcuffed  in  fu l l  v iew o f  

specta tors .   What  i s  even worse  is  the  fac t  tha t  tha t  was a lso a  

house re la ted  to  another  suspect.  What  would  real l y  possess the 

pol i ce to  ac t  un lawfu l l y  in  tha t  fashion ,  a t  an  address o f  an  

ind iv idual  ident i f ied  as  a person o f  in te res t  and in  p la in  v iew o f  

po tent ia l  wi tnesses.  

In  th is  regard  th is  vers ion  o f  accused two has so  many 

improbabi l i t ies .  10 

 

The contents  of  the  pre- t r ia l  s ta tements    

 

[202]  The a l leged pre- t r ia l  s ta tement  o f  accused two reveals  the  

fo l lowing:   

 

(a )  He ar r i ved in  Cape Town on Saturday,  27 October  2018.   

He came to  Cape Town to  dr ive a  tax i  for  Mal i t i  a  tax i  owner,  

in  Khayel i tsha.   Since h is  [accused two’s ]  ar r iva l  in  Cape 

Town,  he  s tayed at  Mal i t i ’s  p lace ,  he  knows Mal i t i  because 20 

he [Mal i t i ]  used to  go  to  Durban.    

 

(b )  He [Khumalo ]  used to  d r ive  tax is  in  Durban.  On 

29 October 2018,  Mal i t i  took h im to Sea Point  to  show h im 

where  he  was going  to  s ta r t  when he dr ives  a  tax i .   He does 

not  know Biye la ,  he  saw h im fo r  the  f i rs t  t ime in  Sea Poin t .  

He t ravel led  to  Sea Point  wi th  Mal i t i  i n  a  grey  Polo.   They 

got  to  the  grey Renaul t  in  Cape Town, a  Xhosa male,  whi te  

in  complexion drove the  Renaul t .    

 30 

(c )  From Cape Town to  Sea Poin t ,  he  drove the Polo and 

Mal i t i  drove wi th  h im. In  Sea Poin t  they met up  wi th  Sizwe 

and the  Xhosa male.  In  Sea Po int  they drove f rom Main 
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Road;  and Mal i t i  to ld  h im that  there  was a  whi te  man tha t  

had to  be  k i l led ,  he was scared.    

 

(d )  They drove around in  Sea Poin t ,  then they went back to  

Khayel i tsha.  

 

(e )  On 30 October  2018,  he  went  to  Sea Poin t  wi th  the  

Polo .   In  Sea Point ,  Mal i t i  to ld  h im to dr ive the  Renaul t  Cl io .  

Mal i t i  a lso  to ld  h im that  they were  going  to  k i l l  the  whi te  

man. Once again ,  he  go t  scared and went  back to  the Polo .    10 

 

( f )  Mal i t i  drove the Renaul t  Cl io  and he drove the Polo .   

The Xhosa male  drove wi th  h im,  Mal i t i  had a  gun and gave i t  

to  Sizwe to  shoot  th is  whi te  man.  

 

(g )  When the shoot ing happened,  he  was in  the  Polo .  The 

Renaul t  came wi th  Mal i t i  and Biye la.  He fo l lowed them. They 

drove th rough a s top  s ign wi thout  s topping .   A t ra ff i c  o ff i cer  

s topped them and gave them a  f ine ,  Mal i t i  drove the  Renaul t  

away,  f rom the  t ra ff i c  s top .  The Xhosa man drove the  Polo .  20 

He was s t i l l  be ing  g iven the  f ine  when he was ar res ted.  

 

[203]  Pla in ly,  the pre tr ia l  s ta tement  a t t r ibuted to  accused two 

conta ins language tha t  could be  const rued to const i tu te an  

exculpa tory s ta tement.  As fa r  as accused two is  concerned, h is  

s ta tement c lear ly  negates  rather  than suppor ts  gui l t  on  h is  par t .   

He even ment ions twice  inExhib i t  “K”  that  he  became scared when 

he was in fo rmed tha t  a  whi te  male must  be k i l led .    

 

[204]  In  Exhib i t  “K” ,  he  per t inent ly  s ta tes  that  he  came to  Cape 30 

Town to  dr ive  the  tax i  fo r  accused three.  

 

 [205]   I t  i s  h igh ly  improbable  that  the  pol ice  would  fabr icate  such 



 50 JUDGMENT 
 
 

  /… 

a h igh ly mi t igated  sta tement .   Sure ly  i f  the  po l ice  were so  

underhanded to  fabr ica te  a  s ta tement ,  they would  say th ings tha t  

would  point  a t  the  gui l t  o f  the  deponent  rather  than h is  innocence.   

In  Exhib i t  “K” ,  accused two does not  impl ica te  h imsel f  to  anyth ing,  

ins tead he por t rays h imsel f  as  a  v ic t im o f  c i rcumstances.    

 

[206]  A quest ion a lso  begs that ;  how d id  the pol i ce know tha t  he 

and Mal i t i  were in  the tax i  indust ry i f  he  d id not  te l l  them. Sure ly,  

a t  the t ime accused two a t tached h is  s ignature to  Exhib i t  “K” ,  

Exhib i t  “DD”  [ce l l  phone record  da ta] ,  d id  not  ye t  ex is t .  There fore,  10 

the  pol i ce  would  no t  have known tha t  there  was a  four th  person,  

who was a lso  involved in  the  shoot ing  o f  the  deceased.  Sure ly,  i f  

Exhib i t  “K”  was a f igment of  the  pol ice imagina t ion ;  the  pol i ce  

would  no t  have been able to  make such an e labora te reference to  

the  ex is tence o f  four th  person,  in  the p lot  to  k i l l  the  deceased.  

Accused two would  l ike  th is  Cour t  to  bel ieve  tha t  i t  was only  by  a  

s troke o f  dumb luck ,  tha t  the pol ice made such an accura te  

re ference.  In  th is  regard ,  accused two’s  vers ion ,  would  have 

perhaps had more  fo rce  i f  Exhib i t  “DD”  ex is ted  a t  the cr i t i ca l  t ime.  

 20 

[207]  Another  d isconcer t ing  aspect  about  accused two’s ev idence 

is  tha t  the  t r ip  to  Langa,  tha t  the  pol i ce tes t i f ied about;  does not  

fea ture in  h is  ev idence.   As  fa r  as  the t r ip  to  Langa wi th  accused 

is  concerned, Tshabala la  ind i rec t l y  supports  the  ev idence o f  

Makutu .   This i s  so because Tshabala la  tes t i f ied  tha t  when he 

showed accused two the  p ic ture  of  the  suspect  they were  looking 

fo r,  accused two conf i rmed to  h im tha t  the  person depic ted  on  the  

p ic ture  was the  person who drove away wi th  h is  car.  

 

[208]  This  ev idence a lso  d ispels  accused two’s  vers ion  that  30 

Makutu  and h im went  to  the  pol i ce s ta t ion  and upon the i r  a rr i va l  a t  

the  pol i ce  s ta t ion  he  repor ted  the m iss ing  Renaul t  Cl io .  
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[209]  Addi t ional l y,  a l l  the  Sta te  w i tnesses corroborate  one 

another  tha t  accused two d id no t  have any in jur ies when he was 

in  custody and tha t  he was never  booked out  f rom the ce l ls .   

Cor roborat ion helps  th is  Cour t  to  p lace  re l iance on the  tes t imony 

of  the  wi tnesses.  

 

[210]  When i t  comes to  accused one,  the  State  wi tness who were 

present  when the  sta tement  was made a lso  corrobora te  each  

other  tha t  accused one was the  source of  the  in format ion  

conta ined in  Exh ib i t  “T” .   The State  a l leges tha t  accused one 10 

s ta ted  the  fo l lowing in  h is  s ta tement  [Exhib i t  “T” ] :  

 

(a )  He arr i ved in  Cape Town on 26 October  2018.  I t  was  

h is  f i rs t  t ime to  v is i t  in  Cape Town and he s tayed at  a  bed 

and breakfas t .   

 

(b )   In i t ia l l y  the s ta tement re f lects  tha t  the  deponent  

denied  being  at  Sea Poin t  on  29  October 2018.  Later  the  

pre- t r ia l  s ta tement  ref lec ts  tha t  Khumalo  to ld  the  po l ice  tha t  

in  Sea Poin t  there  was a whi te  man tha t  had to be shot .    20 

 

(c )  They then went  there  to  see what  the  se t  up  was and 

where  the  man was going  to  be  shot .    

 

(d )  He and Khumalo  t ravel led  in  a grey  Renaul t  and two 

other  people  tha t  he  had met  th rough Khumalo  used a  grey  

Polo .    

 

(e )  They then went back to  Sea Point  on  30 October 2018. 

They drove a  Renaul t  and the man f rom Cape Town together  30 

wi th  another  male who was whi te  in  complexion  drove in  a  

Polo .    
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( f )  The dr iver  o f  the  Polo  to ld  h im tha t  he  must  k i l l  the  

whi te  man.   He knew when to  shoot  the dr iver  o f  the  

Mercedes because the  dr iver  o f  Polo  to ld  h im tha t  the 

Mercedes is  coming soon.    

 

(g )  When the  dr iver  o f  the  Polo  to ld  h im that  he was 

a l ready in  the  st ree t  where  he  shot  the whi te  man.   He got  

the  gun f rom Khumalo,  he  f i red two shots  a t  the  whi te  man.    

 

(h )  He le f t  the gun he used to shoot  the  whi te  man in  the  10 

Renaul t  dr iven by  Khumalo .   When a  t ra f f i c  o f f i cer  s topped 

h im,  he  was in  the Renaul t .    

 

( i )  He drove o f f  wi th  the  Renaul t .   Later ,  he  went  to  the  

Polo .   He then drove away in  the  Polo .   Then the  male,  l igh t  

in  complexion,  drove the  Renaul t  away.    

 

( j )  He le f t  the  c lo thes he  wore  when he shot  the  deceased 

wi th  the  dr iver  o f  the  Polo .    

 20 

(k )  He was taken to  Langa to  buy a  bus t i cke t .   He would  

be  able  to  ident i fy  the  two men.    

 

[211]  When the  Sta te  in t roduced the  pre- t r ia l  s ta tement ,  i t  was 

in i t ia l l y  contended tha t  Colonel  Kinnear  d id  no t  exp la in  the  r igh ts  

of  accused one.    

 

[212]   However ,  when accused one tes t i f ied,  he  tes t i f ied  that  

when he was ar res ted  by  the  la te  Colonel  Kinnear ,  he  can recal l  

tha t  he  [Colonel  Kinnear ]  in fo rmed h im o f  h is  r igh t  to  remain  30 

s i len t .  I t  i s  possib le  tha t  Colonel  Kinnear  could  have expla ined 

more  r ights ,  he  jus t  cannot remember  them.   
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[213]  Whi ls t  he  was a t  Cape Town Cent ra l  no  one asked h im 

about  h is  wel lbe ing .   However ,  th is  was never  put  to  Colonel  

Singh when he test i f ied .   For  tha t  mat ter ,  Colonel  Singh’s  

tes t imony in  th is  regard  was never  chal lenged.  

 

[214]  Regard ing  Capta in Slabber t ,  accused one denied  the 

evidence o f  Capta in  Slabber t .  However,  the  ev idence o f  Capta in  

Slabber t  was a lso  never  chal lenged when he test i f ied .  

 

[215]  Addi t ional l y ,  in  so  fa r  as Exhib i t  “T”  [accused one’s  10 

s ta tement ]  i s  concerned, there  is  not  a  sc in t i l l a  o f  ev idence in  th is  

case to  ind icate  tha t  the  pol i ce  had in fo rmat ion  tha t  there was a  

male  who had a pale  complexion  tha t  was involved in  the  

commission  o f  the o f fences.   Even in  th is  t r ia l  the  Sta te d id  no t  

present  such evidence.   Evident ly ,  on ly  the  deponent  o f  Exhib i t  

“T”  could  be  the  source  o f  the  in fo rmat ion,  regard ing  the  male  

wi th  the  pale  complexion .   In  my mind th is  in fo rmat ion  about  the  

male wi th  pale  complexion ,  fu r ther  re in forces the fac t  that  

accused one was the  source  o f  Exh ib i t  “T” .    

 20 

[216]  The or ig ina l i ty  o f  Exhib i ts  “K”  and “T” .  must  be  v iewed in  

to ta l i ty  o f  c i rcumstances.  

 

[217]  The sta tements  were  produced a t  an  ear ly  s tage in  the 

invest iga t ion  of  th is  case.   They were  s igned dur ing  the  ear ly  

hours  on  1 November  20 ,18 before  accused th ree’s  a rres t .    

 

[218]  I t  is  my v iew,  tha t  the  ev idence g iven by  the  var ious State  

wi tnesses per ta in ing  to  Exhib i ts  “T ”  and “K”  are wor thy  o f  be l ie f .   

The t rus twor th iness o f  the i r  ev idence a lso  sa t is f ied  the  legal  30 

s tandard .  In  o ther  words,  the i r  ev idence sa t is f ies  th is  Cour t  tha t  

the  s ta tements were made volun tar i ly ,  and tha t  the  accused were  

fu l l y  aware  of  the i r  r igh ts .  
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[219]  I  am convinced that  the  s ignatures  and in i t ia ls  appended to  

Exhib i ts  “K”  and “T”  and the r igh t  warn ing  document  were  

in tended to  represent  an  acknowledgement  tha t  accused 

unders tood the  warn ings and were  content  wi th  what  was sta ted  in  

the i r  warn ing  sta tements .    

 

[220]  Also,  in  th is  regard ,  I ’m not  convinced tha t  the  Exhib i ts  “K”  

and “T”  were  manufac tured by  the pol i ce.   I  am a lso  sa t is f ied tha t  

bo th accused were advised o f  the i r  const i tu t ional  r ights .    10 

 

[221]  Remarkably ,  there ’s  a lso  o ther  ev idence presented by  the  

State which  suppor t  the  admissions which  accused one had made 

in  Exhib i t  “T” .  

 

The v ideo foo tages   

 

[222]  Due to  unre l iab i l i ty  o f  human observa t ion ,  mis ident i f i ca t ion  

has p lagued the cr iminal  just i ce system for  years .   Hence, every 

ev idence tha t  involves ident i f i cat ion  should  be  approached wi th  20 

caut ion .   This  a lso  inc ludes evidence captures  in  a survei l lance 

foo tage.    

 

[223]  In  th is  matte r ,  there  is  no  eyewi tness evidence that  p laces 

any o f  the  accused on the  cr ime scene.   From the  onset  I  wish  to  

s ta te tha t  survei l lance foo tage in  cer ta in  c i rcumstances may be 

pre ferable  to  a  fa l l ib le  eyewi tness account .  

 

[224]  Video foo tage evidence can p lay  a  usefu l  and a  v i ta l  ro le  in  

so lv ing a  cr iminal  case.   In  a c r iminal  case,  a  survei l lance footage 30 

can serve as real  and tes t imonia l  ev idence.    I f  there  is  no human 

ident i fy ing  wi tness,  as in  th is  case,  v ideo foo tage can provide  

va luable  ev idence.   Hence,  the State  in  th is  case apt ly  and 
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col loquia l l y  descr ibed the survei l lance foo tage as  "s i len t  wi tness" .    

 

[225]  In  th is  case,  there  was no objec t ion  to  the  survei l lance 

foo tages being  shown to  the  Court .  

 

[226]  As previously ment ioned,  the survei l lance footage leading  

to  the shoot ing o f  the deceased, obta ined f rom the Backpacker ’s  

premises,  was p layed,  s topped,  and s tar ted  severa l  t imes dur ing  

these proceedings.   I t  was my observa t ion  that  i t  i s  o f  good 

qual i ty  and g ives a  c lear  p ic ture  o f  the  shooter ’s  movements  and 10 

the  shooter  moments  be fore and dur ing  the  shoot ing .   A  person 

could  make out  the  shooter ’s  fac ia l  fea tures  on  var ious s igh t ings 

on  the foo tage.   For  tha t  mat ter ,  the  shooter  had noth ing  on h is  

face  or  head.    

 

[226]  In  the  ins tan t  case,  i t  i s  no table that  there  is  another  fac tor  

tha t  for t i f ies  the  f ind ing  tha t  the  v ideo foo tage was of  suf f i c ien t  

c la r i ty  and qual i ty .    

 

[227]  The evidence ind ica tes tha t  accused one,  who was unknown 20 

to  Colonel  Kinnear  and Sergeant  van der  Hors t ,  was so le ly  

approached and apprehended a t  the  Bel lv i l l e  bus te rminals  on  the  

basis  of  a  screenshot  image o f  the  shooter,  taken d i rec t ly  by  van 

der  Hors t  f rom the Backpacker ’s  survei l lance v ideo.   Accord ingly ,  

van der  Hors t  cou ld ident i fy  the  person a t  the bus te rminals  as  the 

suspect  they were  looking  fo r ,  so le ly  based on the  screenshot  

image they had.  

 

[228]  Al l  o f  th is  in  my mind,  a lso  a t tes t  to  the  qual i ty  o f  the  v ideo 

foo tage tha t  captured the  image of  the  shooter .   Notably ,  even 30 

accused one,  when he tes t i f ied  under  c ross-examinat ion ,  could  

te l l  the  Cour t  tha t  the  person ident i f ied as  the  shooter  was 

wear ing a pai r  o f  t rousers which is  cream or  whi te  and what he  
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cal l s  a  Scot t i sh  sh i r t ,  due to  mixed colours  in  i t .    

 

[229]  In terest ing ly ,  when accused one was asked i f  the  person 

depicted  on  the  p ic tu re  was h im,  he  d id  no t  say  he  could  no t  see 

the  image,  bu t  s imply  denied  that  i t  was h im.  

 

[230]  Thus,  when looking  a t  the  ev idence in  the  present  case,  i t  

cannot  be  sa id  that  the  shooter ’s  fac ia l  fea tures  were  no t  v is ib le  

on  the survei l lance mater ia l .  Th is much was not  asser ted by  

accused one.    10 

 

[231]  As a resul t  o f  the foregoing,  th is  Cour t  f inds  tha t  the  v ideo 

was a  fa i r  and accurate  depict ion  of  the  events  of  tha t  morn ing  o f  

30  October 2023.    

 

[232]  Perhaps not  surpr is ing ly ,  Arendse a lso  succinc t l y  tes t i f ied  

tha t  when he received a DVD foo tage l inked to  th is  case,  he  d id 

no t  a l te r  the  image o f  the  shooter  bu t  on ly  enhanced i t  wi th  

l igh t ing ,  for  fac ia l  recogni t ion purposes.  

 20 

The fac ia l  recogni t ion  exper t  ev idence   

 

[233]  I t  is  so  tha t  Keyser ’s  test imony is  no t  an  eyewi tness 

account but  an opin ion  o f  an expert .   The or ig in  of  her  tes t imony 

s tems f rom the Backpacker ’s  survei l lance foo tage.   I t  i s  thus not  

based on fami l iar i ty  o f  the shooter .    

 

[234]  Accord ing  to  Keyser ,  the survei l lance foo tage provided her  

wi th  the best  ev idence o f  the ident i ty  o f  the shooter  as  she could  

ident i fy  16  areas of  s imi la r i ty  and one area o f  d iss imi lar i ty .   The 30 

one area of  d iss imi lar i ty  was the  c lo th ing  adorned by  the person.    

 

[235]  I  d id  no t  get  the  impression  tha t  she lacked object i v i ty .   She 
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based her  tes t imony on fac ts .   She poin ted  out  specia l  

character is t i cs which were s imi la r  to  bo th the cont ro l  image and 

the  survei l lance image she had.  

 

The poin ts  o f  s imi lar i ty  were  the  fo l lowing:  

 

(a )  crania l  vaul t  in  bo th  images;  

 

(b )  overa l l  sk in  tone and overa l l  shape o f  face ;  

 10 

(c )  fo rehead shapes wi th  s imi lar  re la t i ve h igh t  and 

s lope in  re la t ion  to  the  res t  o f  the  face ;  

 

(d )  shape and d is t r ibut ion o f  shor t  shaven hai r ;  

 

(e )  overa l l  shape and s ize  of  the  le f t  ear  in  re la t ion  to  

the  rest  o f  the  face;  

 

( f )  s imi lar  de f in i t ion  and shape of  le f t  jawl ine;  

 20 

(g )  s imi lar  densi ty  and d is t r ibu t ion  o f  fac ia l  ha i r  on  

the  le f t  s ide;  

 

(h )  s imi lar  shape and spat ia l  d is t r ibu t ion  of  fac ia l  ha i r  

above the  upper  l ip ;  

 

( i )  r ight  cheekbone in  s imi la r  prominence;  

 

( j )  the  forehead hai r l ine has s imi lar  window’s  peak 

shape;  30 

 

(k )  s imi lar  overa l l  shape o f  le f t  cheek re la t i ve  to  the 

res t  o f  the face ;  
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( l )  s imi lar  overa l l  shape o f  the  ch in  re la t i ve  the  res t  

o f  the  face ;  

 

(m)  s imi lar  crania l  vaul t  in  r igh t  p ro f i le  contour ;  

 

(n )  s imi lar  overa l l  shape o f  the  face  in  the  r igh t  

pro f i le  contour ;  

 

(o )  s imi lar  overa l l  shape o f  the  occip i ta l  bone tha t  10 

fo rms the  back o f  the  skul l ;  and 

 

(p )  s imi lar  s ize  and prot rus ion o f  the  le f t  ear  in  

re la t ion to  the res t  o f  the head.  

 

[236]  In  th is  mat te r ,  i t  is  common cause tha t  the cont ro l  image 

which was used by Keyser  to  compare wi th  the survei l lance image 

of  the  cr ime scene,  was the  photograph o f  accused one taken 

whis t  the  t r ia l  was running .    

 20 

[237]  This Court  f inds Keyser ’s  ev idence to  be c lear  and cogent  

ev idence on the  issue of  ident i ty .   She’s  an  expert  wi tness wi th  

many years o f  exper ience.   She impressed th is  Cour t  as  

knowledgeable,  fo r thr ight  and t ru th fu l .    

 

[238]  She a lso gave reasons as  to  why she held  the  v iew tha t  the  

shooter  depic ted  in  the  v ideotape a t  the  scene of  the  cr ime 

commi t t ing the  o f fence, i s  the same image as  the one depicted on 

the  contro l  image.    

 30 

[239]  I  am mindfu l  tha t  Keyser ’s  fac ia l  recogni t ion ev idence needs 

to  be  considered in  the  contex t  o f  a l l  the o ther  ev idence.   Her  

exper t i se  was un-contradic ted .    
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[240]  In  th is  case,  there is  a lso a cogent  body o f  c i rcumstant ia l  

ev idence tha t  bo ls te rs  Keyser ’s  f ind ings.   For  ins tance,  i t  i s  

common cause that  when accused one was arrested  he was not  

wear ing the c lo th ing depic ted  on  the survei l lance footage.  As 

previously  ment ioned,  no twi ths tanding tha t  fac t ,  van der  Hors t  

was able  to  te l l  that  the  person a t  the  bus te rminals  looked s imi lar  

to  the  one depic ted  on  the  photograph she obta ined f rom the  

moni to r .    

 10 

[241]  Essent ia l l y ,  th is  Court  heard  the  same deta i ls  tes t i f ied  to  by  

van der  Hors t .   Ef fec t i ve ly ,  van der  Hors t ,  as done by  Keyser ,  a lso  

ident i f ied  accused one f rom a  photograph tha t  was cu t  f rom 

foo tage of  the scene o f  the cr ime.   The only d i f ference between 

the i r  ident i f i cat ions  is  tha t  van der  Hors t  d id  no t  use a  cont ro l  

image to  compare ,  bu t  she had the  accused.    

 

[242]  In  th is  regard ,  I  d id  not  ge t  the  impression tha t  van der  Horst  

and Keyser  wanted to  exaggera te the i r  tes t imony agains t  accused 

one.    20 

 

[243]  As previously  ment ioned,  i t  i s  so  tha t  van der  Hors t  tes t i f ied  

tha t  when they arres ted  accused one,  he was not  wear ing the  

same c lo th ing as depicted in  the photo she had.   In  the context  o f  

th is  case,  i t  i s  no t  unreasonable  fo r  a  person to  change c lo th ing ,  

par t icu lar ly  i f  regard is  he ld to  what happened when the motor  

vehic les  were  s topped by  Makutu .   The contents  o f  accused one’s  

s ta tement  [Exhib i t  “T” ] ,  a lso  a t tes t  to  th is .  That  he  changed 

c lo th ing  a f ter  shoot ing and af ter  they were  stopped by  Makutu .  

 30 

[244]  There fore ,  as  I  rec i ted  previously ,  in  addi t ion  to  Keyser ’s  

tes t imony there  is  conf i rmatory ev idence suppor t ing  her  

conclus ions.   The pre- t r ia l  s ta tement  o f  accused one a lso  
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re inforces Keyser ’s  tes t imony,  Accused one’s  s tatement a lso  

impl ica tes accused one as the  shooter .    

 

[245]  Consider ing  the  to ta l i ty  o f  the  ev idence i t  cannot  be  sa id  

tha t  the  ident i ty  o f  accused one as the  shooter  res ts on  a shaky 

foundat ion .   In  the context  o f  a l l  the c i rcumstances,  and wi th  due  

regard  to  a l l  the  ev idence in  th is  case,  I  found Keyser ’s  ev idence 

l iab le  and credib le.   As  fa r  as  accused one is  concerned,  there ’s  

absolu te ly  no l i ke l ihood o f  mis ident i f ica t ion .  

 10 

[246]  There is  o ther  ev idence connect ing the  accused to the  

shoot ing  and even showing tha t  they were  in  the  v ic in i ty  o f  the 

shoot ing  a t  the t ime.  

 

Cel l  phone records depic ted  in  Exhib i t  “DD” .    

 

[247]  I t  i s  d iscern ib le  f rom the  fac ts  o f  th is  matte r  tha t  the  cr ime 

was carr ied out  w i th  ‘mi l i tary p recis ion ’ ,  which  one or  two people 

could  no t  have exerc ised due to  the  apparent  involvement  of  more  

p lanning  in  i ts  commission .  20 

 

 [248]  Exhib i t  “DD”  shows severa l  f ran t ic  ca l l s  be tween the  th ree  

accused before  and a f te r  the  shoot ing  of  the  deceased.   Surely ,  

these ca l l s  cannot  be  ca l l s  made in  pursuance of  Krugerrands 

sa le negot ia t ions .   Signi f i can t ly ,  Br igadier  Pet rus  Bergh tes t i f ied 

tha t  a f ter  analys ing  the ce l l  phone ac t iv i t ies  be tween 22 October  

2018 to  30  October  2018 he d iscovered tha t  accused one and 

th ree had 124 te lephonic  communica t ions be tween them.    

 

The accused as  w i tnesses   30 

 

[249]  On the  other  hand,  the credib i l i ty  o f  accused  one and two 

was fa i r ly  impai red.   Dur ing  cross-examinat ion o f  accused one,  i t  
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became c lear  tha t  he  was not  for thr igh t  in  h is  test imony despi te  

h im being  aware  o f  the  fac ts  he  was being  asked about .   For  

ins tance,  he  in i t ia l ly  test i f ied  that  he  is  ab le  to  te l l  whether  a  car  

is  a  Toyota ,  a  Po lo or  a  Renaul t  f rom seeing i t .   Ye t  la te r  on in  

cross-examinat ion when he was asked i f  he  remembered the  type 

of  a  car  tha t  was captured on the  v ideo rac ing  away down Upper  

Por t  Road.   In i t ia l ly  he  answered tha t  he  is  no t  fami l iar  wi th  the 

models  o f  the  car .   When he was reminded tha t  he  had previously 

ident i f ied accused two’s  Renaul t  s imply  because he knew i ts  

design ;  he  changed and s ta ted  that  f rom watching  the  v ideo,  the  10 

car ,  was a  Renaul t .  

 

[250]  I  a lso  found i t  ra ther  s t range tha t  he could  remember tha t  

Makutu  tes t i f ied  tha t  the  passenger  of  accused two was wear ing  a  

pai r  o f  cream whi te  t rousers and ye t  he does not  remember  

Makutu ’s  test imony regard ing the  descr ip t ion  o f  the  sh i r t  that  was  

worn  by  accused two’s  passenger .   In  the  context  o f  th is  case,  

th is  lapse o f  memory  is  ra ther  convenient  in  my v iew as the  co lour  

of  the  sh i r t  o f  the  passenger  was a g la r ing  issue in  th is  t r ia l .    

 20 

[251]  Accused one fa red  badly  when he was tes t i fy ing  about  h is  

g i r l f r iend who could  have been h is  a l ib i ,  because amongst  o ther  

th ings,  he  d id  not  know that  he  needed to  te l l  h is  at torney that  he  

had an a l ib i ;  though he s lep t  a t  the p lace of  h is  g i r l f r iend for  two 

n igh ts  he  d id not  know where  her  p lace  was s i tua ted ; he never  

communica ted  wi th  her  s ince he le f t  her  in  Langa,  be fore h is  

ar res t ;  he  does not  know where  she worked even though they 

have been in  a  re la t ionship for  jus t  less  than a  year .    

 

[252]  On cross-examinat ion,  when asked as to  whether  he  30 

in formed h is  a t to rney dur ing  h is  f i rs t  appearance in  cour t ,  a f ter  

h is  a rrest ,  about  h is  al ib i  and her  name he l i te ra l ly  lost  h is  cool  

and answered:  
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" I  a l ready answered tha t  quest ion  … I  th ink as  I  am 

answer ing  the gent leman … he is  wr i t ing  down and 

everybody e lse  a lso  wr i t ing  down and I  have a l ready 

answered tha t  quest ion . "  

 

[253]  I t  so  happened that  he  d id  not  yet  answer  tha t  quest ion  as i t  

was the  f i rs t  t ime fo r  i t  to  be  asked.    

 

[254]  On accused one’s vers ion ,  the reason why he came for  h is  10 

v is i t  to  Cape Town was because he t rades in  Krugerrands.    

 

In i t ia l ly  in  h is  c ross-examinat ion accused one s ta ted tha t  he  

s ta r ted to  t rade in  Krugerrands f rom 2015.   Regard ing the  

year  2015,  he  a lso  tes t i f ied  tha t  around 2015 he was making  

around R30 000 or  R40 000.   La ter  on  in  cross-examinat ion  

he contradic ted h imsel f  and tes t i f ied tha t  he  began t rad ing in  

Kruger  Rands in  2016 and wi th  jewe l lery  he  began in  2015.   

 

[255]  I t  cannot  be  sa id  tha t  th is  i s  an  ins tance of  a  wi tness 20 

correc t ing  h is  in i t ia l  test imony.   Th is  i s  so  because,  accused one 

was adamant  la te r  on  in  c ross-examinat ion  tha t  he  never  test i f ied  

tha t  he  sta r ted t rad ing in  2015.   The unfor tunate  par t  about  th is  

denia l  is  tha t  accused one,  when he in i t ia l l y  sa id  he  s tar ted  

t rad ing  in  2015.He even gave an e labora ted  vers ion  about  the  

pro f i t  he  used to make in  2015 as  fa r  as  Krugerrands were 

concerned.  

 

[256]  For  that  mat ter ,  h im t rad ing  Kruger rands in  2015 was 

ment ioned severa l  t imes and he conf i rmed i t .    30 

 

[257]  Mr B iye la was a lso  no t  convinc ing  when he was probed 

about  as  to  what  type of  the  Krugerrands,  he  was deal ing  in .   He 



 63 JUDGMENT 
 
 

  /… 

could only  descr ibe  the  co ins  by saying o ld co ins  and by  making  a  

c i rc le  wi th  h is  f ingers.   When he was pushed for  an answer  by  Mr  

Wolmarans on behal f  o f  the  Sta te,  he  responded by  saying:  

 

" I  do  no t  know in  which  other  way or  which  manner  does th is  

gent leman want  me to expla in.   As I  have sa id what  type or  

how the gold  co ins  tha t  I  was se l l ing .   The one tha t  I  have  

a l ready descr ibed."  

 

[258]  At  tha t  po in t ,  i t  was c lear  to  th is  Cour t  tha t  accused one was  10 

pushed in to  a  corner .   The vers ion  of  accused one that  he used to 

ge t  h is  Krugerrands f rom one Lucas a lso  lacks  any r ing  o f  t ru th  to  

i t  e i ther .   Accord ing  to  h im, he ge ts  the Krugerrands f rom Lucas,  

ye t  he does not  know h is surname,  o r  h is  address and he would  

meet h im whenever  in  the  town.  

 

[259]  I t  became worse fo r  accused one when he was asked how 

the  va lue o f  the  Krugerrands was determined between h im and 

Lucas.   The explanat ion he gave was ent i re ly  unbel ievable .   He 

tes t i f ied  f i rs t l y  that  he  would  look a t  the  pr ice  he  bought  i t  w i th  20 

then he would  jus t  up  the amount  a  b i t  fo r  p ro f i t .    

 

[260]  What  fur ther  does not  make sense about  the  vers ion  o f  

accused one is  tha t  he  receives news he considers  urgent  f rom 

his  home.  

 

I t  appears  f rom his vers ion the  news caused h im to  abandon what  

he  came to  Cape Town for  and decided to  go home; a lbe i t  the  

business he  came fo r  in  Cape Town was on the  verge o f  be ing  

f ina l i zed.   What  is  mindboggl ing  about  th is  sudden decis ion  o f  30 

accused one is  tha t  he  goes and hangs around a t  a  sa lon  even 

before  he  secures a  bus t i cke t .    

What  make the  sudden urge to  leave Cape Town more  out landish  
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is  tha t ,  the ev idence in  th is  matte r  shows tha t  the depar ture  t ime 

of  the  bus was 16:30.   On the  o ther  hand,  Kinnear  f rom Keni lwor th  

Gold  Exchange tes t i f ied  tha t  the  t ransact ion  o f  the  11  

Kruger rands was around 13:00.   Sure ly ,  i f  the  accused had t ime to  

hang around a t  a  sa lon  be fore  he  bought  a  bus t i cke t  he  could  

have a lso wai ted  fo r  the proceeds of  h is  Kruger  Rands.  

 

[261]  This sudden urge to  leave Cape Town,  even before he  found 

out  what  was u l t imate ly  going  to  happen wi th  h is  homeboy 

[accused two] ,  rea l ly  appears  to  be  a spur  o f  the moment decis ion  10 

involv ing  no  p lanning .    

 

[262]  I t  i s  c lear  in  th is  mat ter  tha t  accused one l ied  about the  

reason for  h is  sudden decis ion  to  leave.   In  the c i rcumstances o f  

th is  case h is  haste  to  leave Cape Town ind ica tes  a  gui l ty  mind.   

On h is  own vers ion  the  purpor ted  conduct  o f  accused one a t  th is  

supposed salon  before  he  purchased the  bus t i cke t  a lso 

undermines h is  own vers ion  of  emergency.  

 

[263]  This  Court  cannot  be  fau l ted  to  conclude tha t  in  the  20 

c i rcumstances,  accused one was running  away.   The evidence in  

th is  mat ter  ev inces that  Makutu ’s  conduct  put  a  spanner  in  the  

p lo t  which  was hashed.   Makutu ’s  t ra f f i c  s top  t r iggered a  react ion  

of  panic  and haste.    

 

Accused two   

 

[264]  The implausib le  scenar io  o f  events  presented by  accused 

two regard ing the the f t  o f  the Renaul t  Cl io  are  immedia te ly  

suspect .   There  is  a lso  a  te l l ing  lack  o f  de ta i l  in  accused two’s 30 

account  of  the  event  of  the  the f t  o f  Renaul t  Cl io .   Fur thermore ,  

un l i ke  the  typ ica l  s i tuat ion  where  the f t  o f  a  motor  vehic le  

happened n icodemously ,  the  opposi te  i s  t rue  in  th is  case.   Pla in ly ,  
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the  thef t  o f  the Renaul t  Cl io  happened in  fu l l  v iew o f  wi tnesses 

and dur ing peak hour  t ra f f i c .  

 

[265]  Impor tan t ly ,  Makutu  tes t i f ied  tha t  he to ld  accused two to  go 

and park  the  Renaul t  Cl io  20  metres  away wi th in  h is  s ight .   

Accused two then parked the  Renaul t  Cl io  20 metres wi th in  h is  

s igh t .   This unchal lenged evidence demonstrates  that  the  

purpor ted  the f t  o f  the  Renaul t  Cl io  happened wi th in  s igh t  o f  

Makutu and not  far  away f rom him.  For  that  mat ter ,  be fore the  

d isappearance o f  accused two and the  Renaul t  Cl io ,  Makutu had 10 

seen and ta lked to  accused two.  

 

[266]  Yet ,  the tes t imony of  Makutu reveals  that  when he was on 

h is  way to  fe tch a  t ra f f i c  t i cket  book,  he  not iced that  the  Renaul t  

Cl io  was gone.   Sure ly,  i f  the  Renaul t  Cl io  was sto len  and 

accused two was le f t  behind ,  Makutu should  have seen 

accused two on the  scene when he [Makutu ] ,  rea l ised tha t  the  

Renaul t  Cl io  was gone.   On the  vers ion  of  accused two,  when the 

Renaul t  Cl io  was gone,  accused two should  have remained on the  

scene.    20 

 

[267]  Addi t ional l y ,  accused two should  have been able  to  

immediate ly  a le r t  Makutu  and accused th ree about  h is  mis for tune.   

Yet ,  s t rangely enough,  f rom the  account of  Makutu,  there was no 

contemporaneous d iscern ib le  response f rom accused two or  

anyone e lse ,  nor  any evidence that  anyone saw what purpor tedly  

occur red .    

 

[268]  Even accused three test i f ied  tha t  he  merely  saw accused 

two approaching when Makutu was issuing  h im a  t i cke t .  30 

 

[269]  In  the c i rcumstances,  one would  have expected an 

immediate  hys ter ica l  react ion.  Par t icu lar ly ,  in  the  presence o f  a  
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t ra f f i c  o f f i cer  and accused two’s  own middleman [accused three] .    

 

[270]  As I  have a l ready rec i ted ,  the scenar io  pain ted  by  Makutu  

regard ing  the  whereabouts  of  everyone when he was busy ta lk ing  

to  accused three,  makes i t  improbable tha t  no one e lse  saw or  

was a le r ted  to  the  the f t  o f  the  Renaul t  Cl io .    

 

[271]  Obviously ,  i t  would have benef i ted  h im [accused two] ,  to  te l l  

the  t ra f f i c  o f f i cer  who had the  powers  and the  means to  

immediate ly  pursue and a ler t  o ther  au thor i t ies  about  the  s to len  10 

Renaul t  Cl io .    

 

[272]  I t  i s  absolu te ly  implausib le  that  Makutu would e lec t  to  take 

accused two,  to  repor t  the f t  o f  a  vehic le  which  happened under 

h is  nose,  to  the  Sea Point  Pol i ce  Stat ion.   Sure ly ,  to  go  to  the  Sea 

Poin t  Pol ice Sta t ion  would be  se l f -de feat ing ,  i t  would ra ther  make 

i t  more d i f f i cu l t  to  recover  the  sto len vehic le .  

 

[273]  Makutu is  a  senior  law enforcement  o f f icer .   He had the  

sk i l ls  and resources to  broadcast  and pursue a  cr iminal  act  20 

immediate ly .   I t  i s  inherent ly  impossib le  tha t  someone l ike  Makutu 

who has shown h imsel f  in  th is  case to  be an  a ler t ,  dedica ted  law 

enforcement  o f f i cer ,  a  person who does not  a l low anyth ing  to  s top 

h im f rom pursuing  someone who breaches the  law,  I  f ind  i t  hard  to  

bel ieve  that  Makutu  would  ac t  in  the  fashion  descr ibed by  accused  

two.  

 

[274]  Accord ing  to  accused th ree ,  he  went  to  fe tch  accused one 

and two f rom the  bus te rminus,  and they came a l l  the  way f rom 

Kwazulu-Nata l  fo r  accused th ree  to  ac t  as the i r  middleman in  a  30 

business t ransact ion .   Yet ,  when he hears  tha t  accused two has 

los t  h is  car  whi ls t  he ,  accused three,  was st i l l  around Cape Town 

CBD,  he  only phones h im and not  o f fe r  any assis tance.    
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[275]  What  i s  fur ther  b izarre  about  accused two and th ree  dur ing 

the i r  encounter  w i th  Makutu  is  tha t ,  Makutu  ca tegor ica l l y  tes t i f ied  

tha t  when accused two came back af ter  the  d isappearance o f  the 

Renaul t  Cl io ,  accused two and three never  communica ted .   For  

tha t  matte r ,  the  ev idence reveals  tha t  accused two in fo rmed 

Makutu about the d isappearance o f  the Renaul t  Cl io  wi th  h is  

passenger ,  whi l s t  accused three was s t i l l  on  the scene wi th  

Makutu .   Makutu ’s  ev idence tha t  accused two and th ree never  

communica ted  wi th  one another  was never  chal lenged.    10 

 

[276]  In  the  contex t  o f  th is  case,  the  behaviour  o f  accused two 

and th ree ,  in  the presence o f  Makutu  is  very  te l l ing.  

 

I f  th ings real l y  happened the  way accused two and th ree  would  

l ike  th is  Court  to  bel ieve ;  then i t  i s  ra ther  odd tha t  accused two 

d id  no t  te l l  accused th ree  about  h is  mis for tune and that  they 

never  even communicated.   

  

[277]  In  addi t ion ,  i t  i s  ra ther  s t range tha t  accused two would  te l l  20 

accused one about  h is  mis for tune of  los ing  the  Renaul t  Cl io .  Yet ,  

accord ing  to  the i r  vers ion ,  accused one was never  on  the  scene,  

where  Makutu  was.   One would  have expected at  leas t  tha t  

accused two wou ld a t  leas t  te l l  accused three about  the  sto len  

Kruger rands.    

 

[278]  For  tha t  matter ,  tha t  was the reason he came to  Cape 

Town.  Accused two’s  s i len t  react ion  to  a c r ime tha t  involved,  on  

h is  own vers ion ,  the f t  o f  co ins wor th more than  

R100 000.00 in  va lue ,  and a  car ,  was very  odd and so  inherent ly  30 

improbable and cont rary  to  ord inary human exper ience.  There  are  

many other  improbabi l i t ies in  the accused two’s  vers ion ,  for  

ins tance who would  leave e ight  Kruger rands,  on  the  passenger  
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seat  wi th  a  key in  the  ign i t ion.  Par t i cu la r ly ,  in  an  unknown area.  

 

[279]  Equal ly ,  i t  i s  a lso  s t range tha t  accused one and th ree  d id 

no t  go  ou t  o f  the i r  way to  go  back to  accused two a f ter  they heard  

about  h im los ing  the  Krugerrands and the vehic le  o f  Qwabe.   

Accused one s imply  went to  wai t  for  hours for  h is  g i r l f r iend to  do 

her  hai r  and went and s tood in  queues fo r  a  bus t i cke t .  On the 

other  hand,  accused th ree ,  s imply  went  to  Khayel i tsha and 

thought  that  a  mere  phone cal l  was su f f i c ient  under  the 

c i rcumstances.   10 

 

[280]  I t  i s  so  tha t  accused two tes t i f ied  tha t  he  to ld  Makutu  tha t  

h is  vehic le  was s to len .  However ,  Makutu  tes t i f ied  tha t  accused 

two in formed h im that  the Renaul t  Cl io  was dr iven away by h is  

passenger .   In  fac t ,  accused two s trangely never  chal lenged 

Makutu ’s  pers is ten t  vers ion .  Unl ike  accused two 's  tes t imony 

regard ing what  happened dur ing  the  t ra f f i c  s top,  Makutu ’s  vers ion 

was consis ten t  and deta i led .  

Makutu  a lso  tes t i f ied  tha t  he  could  even overhear  accused two  

speaking wi th  h is  passenger te l l ing h im to  come back and a lso  20 

re lat ing h is  [Makutu ’s ]  message that  he  can s imply te l l  h is  

passenger  to  te l l  them where  he  was so  tha t  they can go to  h im.  I t  

is  se t t led that  ev idence tha t  is  unchal lenged s tands.  

I t  i s  ev ident  tha t  accused two’s vers ion  that  he was accosted a t  

the  pol i ce  sta t ion  was never  put  to  Makutu .   Sure ly ,  i f  accused 

two was arres ted  at  the i r  a rr i va l  a t  the  Sea Point  po l ice  s ta t ion ,  

Makutu  should  have wi tnessed tha t .   For  tha t  matter ,  there is  no  

evidence in  these proceedings to  ind icate  tha t  po l ice a t  Sea Poin t  

po l i ce s tat ion were  aware  of  the  fa ta l  shoot ing o f  the  deceased,  

when accused two ar r ived wi th  Makutu .  The only  ev idence before 30 

th is  cour t  i s  tha t  o f  Makutu ,  tha t  the  news o f  the shoot ing was 

announced on the pol ice  radio .  He only handed the accused two 

to  the  pol ice  a f ter  they heard  over  the  radio  tha t  there  was a  
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shoot ing  and what vehic les  were  involved.   

 

[281]  Moreover ,  when he arr i ved a t  the  Sea Poin t  po l i ce  s ta t ion 

there  was no reason fo r  the  pol i ce  to  ask  accused two i f  he  had 

k i l led  the  deceased.  This  i s  so  because when he [accused two]  

ar r ived at  the pol ice  sta t ion he was not  under ar res t ,  and he was 

merely  b rought  there  for  a  mere t ra f f i c  v io la t ion .  

 

[282]  Thus,  a t  that  junc ture  there  was no l ink  ye t  between h im 

and the  shoot ing  of  the  deceased.   In  the  c i rcumstances,  i t  would 10 

be st range and improbable tha t  the  pol i ce would ask  a random 

person i f  he  was l inked to  the  k i l l ing  of  the  deceased to  an  ex tent  

o f  su f foca t ing h im wi th  a  p las t ic  mater ia l .  I t  i s  d i f f i cu l t  to  see why 

the  pol i ce  would  have had an in te res t  on  h im on h is  ar r i va l .  

Moreso,  i f  he  is  in  the  company of  a  t ra f f i c  o f f i cer .  

 

[283]  As fa r  as  the second assaul t  o f  the accused is  concerned,  

dur ing h is  ev idence- in-ch ie f ,  he  gave somewhat hazy deta i l s  and 

genera l  descr ip t ion  o f  what  had happened.   In  ch ief ,  i t  was not  

rea l ly  c lear  what was the  connect ion  o f  the  pol i ce  wi th  h im;  why 20 

was he taken to  tha t  p lace?   

 

[284]  Regard ing  the th i rd  assaul t ,  the  nar ra t ion  o f  accused two,  

s imply  begs the  quest ion  why,  i f  the  pol i ce  have a l ready 

fabr ica ted  the contents  of  Exhib i t  “K” ,  would  they go to  an ex ten t  

o f  tak ing  accused two to  a  house and p lunk h is  head in  water ,  jus t  

to  ge t  h is  s ignature .  The evidence of  accused two regarding h is  

assaul ts  conta ins  ser ious improbabi l i t ies.  I t  a lso seems 

improbable tha t  the  invest igat ing of f i cer  o f  the  case would ob ta in  

the  s ignature  of  accused one wi thout  assaul t ,  bu t  when i t  comes 30 

to  accused two, he  would  be assaul ted .   I t  i s  worse  in  accused 

one’s  ins tance as  accord ing  to  accused one,  he  even re fused to  

ta lk .  
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The evidence o f  accused two regard ing  h is  assaul t  conta ins  

ser ious improbabi l i t ies.   I t  seems improbable tha t  the  

invest iga t ing  of f i cer  o f  the  case would  ob ta in  the  s ignature  o f  

accused 1  wi thout  assaul t ,  bu t  when i t  comes to  accused 2 ,  he  

would be assaul ted .   I t  i s  worse  in  accused 1 ’s  ins tance,  as  

accord ing  to  accused 1,  he  even re fused to ta lk .  

 

[285]  Dur ing  cross examinat ion accused two test i f ied  that  the f i rs t  

t ime he went  to  accused three’s  p lace  was when the  pol ice  took  

h im to  the  p lace to  show h im.   Tshabala la  and o ther  pol i ce  took 10 

h im to an  unknown area and said ‘here  is  Mal i t i ’ s  p lace’ .  This  

tes t imony o f  accused two,  ra ises  one fundamenta l  quest ion ,  which  

is ;  why would  the  pol ice  take  h im to  show h im accused three’s  

house.  There  is  no  p lausib le  explanat ion  in  accused two’s 

tes t imony as  to  why that  might  occur .  The tes t imony o f  accused 

two in  th is  regard  does not  make sense a t  a l l .  

 

[286]  Yet  on  the o ther  hand,  the  tes t imony o f  Tshabala la provided  

a more  p lausib le and consis ten t  explanat ion fo r  the  conduct  o f  the  

pol i ce,  when they k icked in  a  door  at  Bardale  Vi l lage.  The conduct  20 

of  the  pol i ce  i s  consis ten t  wi th  an  explanat ion tha t  a f ter  accused 

two poin ted  a  house as  the  house o f  accused th ree,  the  pol i ce  

k icked the door  open.  

  

[287]  For  tha t  mat te r ,  Tshabala la  tes t i f ied  tha t ,  the  only  address 

of  accused three tha t  they had was the one depic ted  on the  t i cket  

tha t  Makutu had issued fo r  a  t ra f f ic  v io la t ion .   The t r ip  to  Blue  

Downs was done only because o f  what was sa id by  accused two.   

They would no t  have known about Bardale V i l lage i f  accused two 

d id  no t  ta lk  to  them.   This ev idence by Tshabala la  was not  30 

chal lenged by accused two.   

 

[288]  La ter  on ,  in  cross-examinat ion ,  accused two added tha t  the  
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pol i ce would  take  h im to  p laces and would say:  

 

" I t  i s  Ma l i t i ’ s  p lace"   

 

And a f te r  they [po l ice ]  k icked in  the  door ,  they would  ask  h im 

i f  i t  i s  Mal i t i ’ s  p lace .   I t  jus t  does not  make sense that  the  

pol i ce would s tar t  by  te l l ing  accused two tha t  a  p lace  belongs 

to  accused three and then af ter  k ick ing i t  open,  they would 

ask  h im i f  i t  be longs to  Mal i t i .    

 10 

[289]  Accused two a lso  tes t i f ied  in  c ross-examinat ion  tha t  he  d id  

no t  te l l  h is  a t to rney about  th is  t r ip  wi th  the  pol i ce.   Clear ly ,  the  

evidence o f  accused two in  th is  regard  is  another  out r igh t  recent  

fabr ica t ion .   L i t t le  wonders  h is  a t to rney was not  to ld  about  i t .   

Why would  you not  te l l  your  a t torney about such b izar re  behaviour  

f rom the  pol i ce and only  te l l  h im about  the  assaul t .  

 

[290]  Fur thermore ,  when accused two was pushed in to  a  corner  

by  the  Sta te,  h is  test imony d id  no t  make sense a t  a l l .   He 

somewhat changed h is  vers ion and tes t i f ied  as  fo l lows:  20 

 

"The pol i ce o f f i cers ,  they asked me where Mal i t i  s tays  and I  

to ld  them tha t  I  do  no t  know and then we took a  dr ive  to  

guess. "  

 

This i s  inherent ly  improbable  that  the  pol i ce  would engage in  

a guessing  game wi th  the  houses o f  c i t i zens.    

 

[291]  What  i s  fur ther  improbable  in  the  vers ion  o f  accused two,  i s  

tha t  he would want th is  Court  to  bel ieve tha t  a  buyer  of  30 

Kruger rands would  be  prepared to  for fe i t  R90 000 and buy 11  

Kruger rands fo r  R200 000.00,  ins tead o f  buying e igh t  co ins  fo r  

R110 000.00.    
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[292]  Accused two a lso  contradic ted  accused three  when i t  comes 

to  the  person he le f t  wi th  when the  depar ted  f rom the  park ing  lo t .  

Accord ing to  accused two accused th ree  came wi th an  unknown 

Xhosa male  to  the negot ia t ions .  He tes t i f ied  that  he a lso  saw the  

male  when they were  pul led  over  by  the  t ra f f i c .  He was adamant  

tha t  i t  was not  the buyer .  I t  was h is  tes t imony tha t  when the  deal  

was s truck the  buyer  le f t .    

 

[293]  Accord ing  to  h im,  the  buyer  and accused one had reached 10 

an  agreement  that  the buyer  was going to  phone accused one 

la ter  dur ing  the  day,  regard ing  payment.  This  ev idence o f  accused 

two is  in  to ta l  cont ras t  to  the  ev idence o f  accused th ree who 

wanted to  c rea te  the  impression tha t  he le f t  the park ing  lo t  wi th  

the  buyer  to  drop h im o f f  a t  h is  of f i ce .  Addi t ional l y ,  i t  a lso  

contradic ts  the  tes t imony of  accused three  that  he  d id  no t  want  

any communica t ion between the  buyers  and h is  co-accused.  

 

[294]  What I  found a lso odd regard ing  the  tes t imony o f  accused 

two and one is  the fact  tha t  accused two has a  vehic le  and he d id  20 

no t  have any passenger  on  any of  the  two days in  quest ion .  Thei r  

ev idence a lso  reveals tha t  they [accused one and two]  were  bo th  

t ravel l ing  the  same d i rec t ion  for  the  meet ing ,  but  s t rangely 

enough,  accused one took a  metered tax i  on  29  October  and 30 

October 2018.     

 

[295]  In  th is  case there  is  an inescapable in ference tha t  accused 

one and two are  t ry ing  very  hard  not  to  p lace  accused one in  the 

Renaul t  Cl io ,  that  was dr iven by  accused two when he was 

s topped by  Makutu.   Notwi ths tanding  the  a t tempts  by  accused two 30 

and one,  there  is  ev idence in  th is  mat ter  which undermines the  

accused vers ion .    
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[296]  Fi rs t l y ,  the  ev idence of  Frank Scherf    who res ides in  

Thornhi l l  Road essent ia l l y  suppor ts  Makutu  when he says he  saw 

a  passenger  in  the  Renaul t  Cl io .  This  is  so ,  because he test i f ied  

tha t  he  is  convinced tha t  the vehic le  which  he  saw was Renaul t  

Cl io .  When the evidence in  th is  mat ter  is  considered in  to ta l i ty ,  I  

don’ t  have a reason to  doubt  h is  tes t imony in  th is  regard .    

Par t i cu lar ly ,  i f  regard  is  had to  Scher f ’s  test imony when he 

tes t i f ied  that  he  captured the  regis t rat ion number  of  the  Renaul t  

Cl io  tha t  appeared suspic ious and dr iven in  a h igh  speed in  h is  

s t ree t .   For  a l l  in tents  and purposes,  the  regist rat ion number 10 

which Scher f  recorded is  s imi la r  to  the regis t rat ion  number of  the 

Renaul t  Cl io  which  is  depic ted  in  the  Synagogue foo tage.  The 

only d i f fe rence between the number  p late which  he took down and 

the  one that  appears  on  the  Renaul t  Cl io  captured in  the 

synagogue’s  foo tage are  the  las t  two characters ,  namely ,  ‘GP’ .   

I t  was h is  [Scher f ’s ]  tes t imony tha t  he managed to take  down the  

characters  o f  the regis t ra t ion  number  that  he  could see.  I t  

there fore makes sense tha t  the  regis t ra t ion  number  which he took 

had two characters  miss ing .     

 20 

[297]  I t  i s  a lso  s ign i f i can t  tha t  he spot ted  the  suspic ious Renaul t  

Cl io  a t  7  h  40 a .m. ,  rac ing  down the s treet  where  the deceased 

was shot  jus t  a  m inute a f te r  he  heard  gunshots.  This  a lso  bols te rs 

the  f ind ing  that  the  in ference is  inescapable  tha t  the  Renaul t  Cl io  

seen by  Scher f  i s  the  same as the  one involved in  the  k i l l i ng  o f  

the  deceased.   

 

[298]   Accord ing to  Scherf ,  he  saw tha t  the  Renaul t  had a  

passenger  in  f ront .  Minutes a f te r  Scher f ’ s  c i t ing  of  the  Renaul t  

Cl io ,  a  Renaul t  Cl io  tha t  was dr iven in  a manner  tha t  v io la ted  30 

t ra f f i c  regula t ions caught  the at ten t ion  o f  Makutu .  Accord ing to  

Makutu ,  the  Renaul t  Cl io  had a  passenger in  f ron t  that  was 

wear ing  check sh i r t  and l igh t  t rousers .  
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[299] In the context  of  th is case,  i t  cannot be a sheer coincidence 

that :  

 

(a) Renault  Cl io was captured on the synagogue's 

survei l lance footage dr iving c lose to the vehic le of  the 

deceased just  before he was ki l led.    

 

(b) Minutes af ter the deceased was shot a suspic ious Renault  

Cl io is seen speeding in the street  where the murder was 10 

commit ted.    

 

(c)  A shooter is captured on the synagogue's survei l lance 

footage wearing a check shir t .    

 

(d) Makutu,  not  far f rom Thornhi l l  Road, stops a Renault  Cl io  

and sees a passenger in i t  wearing a check shir t .    

 

(e) I t  so happens that af ter Makutu stopped the Renault  Cl io 

i t  suddenly d isappears with the passenger.    20 

 

( f ) Af ter the Renault  Cl io suddenly d isappeared accused one 

suddenly wants to leave Cape Town.   

 

[300] The above evidence t ies in qui te wel l  wi th Kotze's test imony, a 

resident of  Thornhi l l  Road, who af ter he heard gunshots saw a man 

wearing a check shir t  and a pair  of  trousers coming f rom the side of  

Cavalcade Road [ f rom the murder scene direct ion],  passing his 

passenger gate in a t rot  going to a stat ionery vehic le.    

 30 

[301] Thus,  the evidence of  Backpacker 's video footage depict ing 

the gunman af ter he had f i red the shot running in Thornhi l l  Road 

pavement,  Kotze,  Scherf ,  Makutu f i ts l ike a j igsaw puzzle.    
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[302] This is so because, th is evidence in the context  of  th is case 

leads to the only reasonable inference that ,  the person that  was seen 

by Kotze was the shooter and the vehic le that  was spotted by Scherf  

wi th two occupants is the very same vehic le that  was stopped by 

Makutu. 

 

[303] Accused one and two were poor witnesses whose test imony 

cannot stand scrut iny.    

 10 

[304] Moreover,  the pre-t r ia l  statements of  accused one and two, 

c lear ly expla in why they fared so badly as witnesses.   The pretr ia l  

statements of  accused number one and two wherein both admit  that 

they were involved in the k i l l ing of  the deceased, butt ress the f inding 

that accused one and two were not being t ruthfu l wi th th is court  when 

they test i f ied.    Both accused one and two’s evidence is not  credib le. 

This Court  cannot p lace any re l iance on them. 

 

Accused three   

 20 

[305] I  wi l l  s tart  of f  by saying the test imony of  a l l  three accused is 

manifest ly fa lse,  th is a lso includes accused three.  This is so 

because, accused three puts h imself  together with accused one and 

two.  He admits that he was also in te lephonic conversat ion with 

them.   

 

[306] Accused three test i f ied that  dur ing the af ternoon on 

30 October 2018 af ter the shoot ing of  the deceased he went a lone to 

the Keni lworth Gold Exchange to sel l  Krugerrands.   However,  

according to Kinnear f rom the Gold Exchange accused three arr ived 30 

there with three males.  I t  is  a lso s igni f icant to note in th is regard 

that  accused three also contradicted what was put  to the State 

witness that  accused three arr ived there with another man.  
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Essent ia l ly,  he was contradict ing what was put  by h is counsel to the 

State witness.  

 

[307] In the c ircumstances of  th is case, the test imony of  Kinnear 

[ f rom Keni lworth Gold Exchange] about three males makes sense, 

because if  regard is had to Exhib i t  “DD”,  i t  is  evident that  before and 

af ter the shoot ing of  the deceased, there were four people who were 

in consistent  communicat ion with each other.   Af ter the shoot ing of 

the deceased, accused two was then held up with Makutu.    

 10 

[308] I t  is  common cause in th is matter that  accused three lef t  

Makutu 's t raf f ic  stop with h is passenger.   I 've a lready found that the 

evidence of  accused one is not  re l iable.   In the context  of  th is case, 

the only reasonable inference which can be drawn f rom the proven 

facts is that ,  accused three was at  the Keni lworth Gold Exchange 

with accused one and the person that  has a number ending 6530.   

 

[309] Accused three's test imony was also contradicted by both 

accused one1 and two in certa in instances as indicated herein above.   

 20 

[310] As already al luded to herein above, the two vehic les were 

involved in the shoot ing of  the deceased.  Makutu also stopped a 

s i lver VW Polo the same t ime he stopped the Renault  Cl io.  

According to Makutu the Renault  Cl io and the VW Polo were fo l lowing 

each other whi lst  ignoring road t raf f ic  regulat ions.    

 

[410] Furthermore, the accused, accused three would l ike th is Court 

to bel ieve that  the negot iat ions involving 19 Krugerrands worth in 

excess of  R300 000.00 according to their  version were held inside a 

VW Polo at  an open parking lot .    30 

 

Accused three cannot expect  th is Court  to bel ieve that  a sale of  

precious and highly valuable coins was done at  an of f -st reet  parking 
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lot  inside a VW Polo merely because he did not want the buyer to 

have contacts with h is co-accused.  Surely,  he could have simply 

gone to the buyer with the coins and just ascerta ined f rom his co-

accused as to how much they wanted for the coins.   Af ter a l l ,  that  is 

what he ul t imately d id when he went to the Keni lworth Gold 

Exchange.  Furthermore, according to Kinnear f rom the Keni lworth 

Gold Exchange there was nothing pecul iar wi th the sale of  the 

Krugerrands that  was done by accused three,  he was simply a walk-

in c l ient .  

 10 

[311] For that  matter i t  appears as i f  the negot iat ions of  the parking 

lot  were qui te point less,  because on accused three's own vers ion the 

owner of  Keni lworth Gold Exchange used to give h im extremely good 

pr ices for gold, used to deal wi th h im; he used to get  preferent ia l 

t reatment,  but  strangely enough he goes and negot iates in the 

streets.  Why undertake such an exercise,  two days parking lot 

negot iat ions and drop i t  at the 11t h hour af ter a deal was reached 

with Baba at  the parking lot?   

 

[312] Accused three would l ike th is Court  to bel ieve that  Baba 20 

suddenly had a change of  heart  and dropped the deal they reached 

at  the parking lot .   Pla in ly in th is regard accused three wants to have 

his cake and eat  i t  too.   

 

Accused three test i f ied that  af ter they struck a deal wi th Baba for the 

11 Krugerrands,  Baba even wanted more coins,  but  accused two did 

not  sel l ,  as he had some misgivings.   How is i t  now al l  of  a sudden 

Baba is scept ical  about th is prof i t?  Mind you, he is the owner of  a 

gold exchange.  That certa in ly makes no sense at  a l l .   Surely rather 

than undertaking such a point less and unbel ievable exercise,  i t  would 30 

have been perhaps more real ist ic i f  the Krugerrands were sold r ight 

f rom the get go at  Keni lworth Gold Exchange. 
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[313] In my view, th is is  a s ingle b iggest  factor in the demise of  the 

Spar parking lot negot iat ions.   Everyth ing re lated to the accused's 

version perta in ing to the Krugerrands negot iat ion is inherent ly 

unbel ievable and incredib le.   I t  is  evident f rom the tota l i ty of  the 

evidence that  the parking lot  negot iat ion version is just  a ruse.  I t  was 

meant as an at tempt to poke holes in the State 's case.   Important ly,  

th is Court  cannot ignore the s igni f icance of  the evidence in the 

context  of  th is case.    

 

[314] The evidence of  the parking lot negot iat ions is s igni f icant 10 

because al l  three accused through it  p laced themselves around the 

Green Point  area on both the 29t h  and 30 October 2018. I t  is  common 

cause that  the deceased was ki l led in Green Point .    

The evidence perta in ing to the parking lot  negot iat ion is a lso 

remarkable because i t  a lso p laces a VW Polo, a Renault  Cl io around 

Green Point  area on 29 and 30 October 2018.  Essent ia l ly that 

evidence alone places the accused and the vehic les and the vehic les 

they drove,  not far away f rom the scene of  the cr ime.   

 

[315] I t  is  wel l  establ ished that  evidence, part icular ly c ircumstant ial 20 

evidence cannot be evaluated in a p iecemeal fashion.   Thus,  in a 

case involving circumstant ia l  evidence i t  is  not essent ia l  that  each 

fact  should d irect ly point  to the accused's gui l t ,  but  rather i t  is  

suf f ic ient i f  the f inding of  the gui l t  is supported by the accumulat ive 

weight  of  a l l  evidence.   

 

[316] In the c ircumstances of  th is case,  the only reasonable 

inference to draw f rom the proven facts is that ;  the Renault  Cl io and 

the VW Polo that were dr iven by accused two and three respect ively 

on 29 October 2018 and 30 October 2018 were involved in the 30 

shoot ing of  the deceased.  In the context  of  th is case th is is not  a 

farfetched paral lel .   Surely,  i t  cannot be a matter of  a mere 

coincidence that on 29 and 30 October 2018 accused two and three 
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also drove vehic le models l ike those that  were c lear ly involved in the 

shoot ing.    

 

[317] Moreover,  whi le the accused have no onus to prove anything, 

accused one and three could have but  d id not  cal l  their  a l ib i 

wi tnesses to refute the State 's test imony.  In the context  of  th is case, 

i t  is  as c lear as dayl ight  that the a l ib is of  the two accused are made 

up.    

But  the matter does not  stop there.  Al though there is no obl igat ion 

on the State to c lose every possib le avenue of  escape which may be 10 

open to an accused, in the instant case the State has a wealth of 

evidence against the accused.   

For instance, the Exhib i t  “DD” which shows the f rant ic cal ls before 

and af ter the shoot ing of  the deceased between the three accused 

and a number ending 6530, are not  by any stretch of  imaginat ion 

consistent  with people who are doing Krugerrands t ransact ions.   The 

t iming of  the cal ls i t 's  very i l luminat ing.    

 

The evidence of  the State a lso shows that  the VW Polo and the 

Renault  Cl io were using the road which was used by the deceased on 20 

the 29 October 2018 and 30 October 2018.   

 

[318] On 29 October 2018 and 30 October 2018, the VW Polo in 

quest ion used dif ferent number p lates, th is is supported by the 

survei l lance footage which shows that  the Polo which is seen on the 

footage on 29 October 2018 is the same as that  of  30 October 2018.  

The State suggests that  the f i rst  t r ip  of  the 29 October served as a 

dry run for the morning of  the murder.   When the evidence is viewed 

hol ist ical ly the State cannot be faul ted for making th is submission.  I t  

is  evident that  the execut ion of  the cr ime was executed with mi l i tary 30 

precis ion which required a dry run. 

 

[319] The accused put  themselves together in Cape Town on both 
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the 29 and 30 October 2018.  Some of  their  cel l  phone 

communicat ions are p icked up by York Street  tower,  Somerset  Road 

tower,  towers that  are not  very far f rom the t rade of  the deceased 

before and af ter he was shot.   The accused t r ied to expla in their 

evidence which puts them in Cape Town on 29 and 30 October 2018, 

but  their  accounts fa l l  f la t  in the face of  the State 's evidence.  

Though the State in th is matter had many key witnesses,  I  consider 

Keyser to have been the chief  wi tness.   In the c ircumstances of  th is 

case the shooter of  the deceased had been revealed beyond 

reasonable doubt,  a l though she identi f ied one assai lant her evidence 10 

has got  a domino ef fect for other accused.   

 

[320] In tota l i ty of  the evidence, the evidence of  the accused, of  

accused three cannot be reasonably possib ly t rue.   I  therefore re ject 

the evidence of  a l l  three as fa lse beyond reasonable doubt and 

accept a l l  the evidence presented by the State as credib le and 

re l iable.   I 'm also sat isf ied that  the State has proven beyond 

reasonable doubt that the three accused before th is Court  acted in 

furtherance of  common purpose.   

 20 

[321] Last ly,  the only count which was quest ioned by Mr Nel on 

behalf  of  accused two was the count re lated to the at tempted murder 

of  the deceased's daughter.   

As correct ly pointed out by Mr Wolmarans for the State, that the 

c ircumstances of  a case would determine whether the State has 

discharged the onus of  proving the element of  part icular of fence.  In 

th is case two shots were f i red in a c losed-up space of  an SUV 

vehic le by accused one.  The space of  a vehic le is very c lose,  

conf ined space.  There is not  much space to speak of  between the 

occupants.  The fact  that the deceased's son was struck by part  of  30 

the bul lets at tests to th is.   Under the c ircumstances the deceased's 

daughter was very fortunate that  she was not  in jured. The fact  that  

she was not in jured does not  cancel the charge of  at tempted murder.    
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[322] Af ter carefu l examinat ion of  the evidence in th is matter i t  is 

reasonable to conclude that the k i l lers of  the deceased prof i led h im.  

There is no doubt in my mind that  the k i l lers knew quite wel l  that  

when the deceased drove his car down among others Upper 

Portswood Road and Thornhi l l  Road, he headed for Cavalcade Road 

to drop of  h is chi ldren at R[ . . . ]  H[. . . ] .   When accused one f i red the 

two shots he did not  care i f  any other person other than the intended 

vict im was hurt .   I t  has been said that attempted murder requires 

there be an intent ion to k i l l  and not  prove that  a person was almost 10 

ki l led.   In th is case accused one and his cohorts had an intent ion to 

k i l l  anyone who was in the deceased's vehic le.   They had a take no 

pr isoner att i tude.    

 

[323] This Court  is thus sat isf ied that the State has proven al l  the 

e lements of  the of fences preferred against  a l l  three accused.   

 

In the resul ts,  ALL THREE ACCUSED ARE FOUND GUILTY ON ALL 

COUNTS PREFERRED AGAINST THEM. 

 20 
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